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THE STRUCTURE OF SOCIETY 


E, JORDAN 


HE famous dictum of Sir Henry 
"| si relative to the structure of 

human society is one of the very 
few propositions of genuine universality 
that have been formulated on the sub- 
ject of human relations since Plato and 
Aristotle. The observation that ancient 
society was constituted about the prin- 
ciple of status and that modern society 
had its constitutional principle in con- 
tract is a valid and vivid contribution 
to the theory of society. But it seems to 
me that it has been understood only in its 
less important implications. The empha- 
sis has for the most part been placed on 
the implication that the history of soci- 
ety is to be looked at as a transition from 
status fo contract and that somehow 
progress, regarded as a growth in a posi- 
tive direction, is a necessary consequence 
of that transition. Also it seems to be im- 
plied that the modern constitution based 
on contract is superior to the ancient 
constitution based on status. It does not 
seem to me that this is a necessary or 
even a determinable conclusion. I do not 
wish either to affirm or to deny these in- 
terpretations of the dictum, but I think 
it may very well be a radical misunder- 
standing of the relation between the 
ancient structure and the modern in its 
more important aspects of meaning. I 
know also of no way effectively to prove 


or to validate such a conclusion. It seems 
to me that a more important question 
arises as to the meaning that is to be 
given to the relation between status and 
contract as well as to the meaning of the 
terms themselves. This will raise -also 
the question as to whether the relation 
is useful in the interpretation of society 
as it exists at present, and whether the 
interpretation so based will be a usable 
speculative standard for the estimation 
of future society and a principle hypoth- 
esis from which maxims may be de- 
duced for the planning of the course of 
practical politics. 

The first in importance of the mean- 
ings of this famous dictum is, as it seems 
to me, that human society has a structure, 
that the structure is objective fact, and 
that it can therefore be formulated in 
terms of objective and universal law. 
This fact of structure we moderns, under 
the dominance of democratic and con- 
tractual preconceptions, tend to over- 
look. For us, society is, basically, a col- 
lection of individual persons held to- 
gether by subjective ties, and the mate- 
rial substratum of society is ignored. 
But society has a structure independent 
of subjective relations. Further, this uni- 
versal law of social structure is the basis 
and ground of law in its political, civil, 
and “legal” senses and, therefore, the 
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premise upon which rests all theory of 
the state, of law, and of society in all its 
aspects. This principle of social structure 
is also the ground of “positive” law in the 
sense that upon it is based the system of 
principles from which alone the fact of 
society can be made intelligible; and the 
fact that the fact of society can be made 
intelligible through the concepts of law 
and structure is perhaps all the meaning 
that can be given for “‘rational”’ law. It is 
because of these considerations that the 
relation of status to contract is of funda- 
mental importance to us now while the 
very foundations of the state, the valid- 
ity of law, and the possibility of mean- 
ing for human society are being ques- 
tioned—and being questioned not by the 
puny interests and purposes of men but 
by the logic of the facts of existence. In 
another connection I have pointed out 
that the principles of status and contract, 
as they function in contemporary society, 
are identifiable in property interpreted 
in terms of “privacy” and in contract 
interpreted in terms of ‘‘agreement”’ or 
“‘meeting of wills”; and I have been at 
considerable pains to show that both 
concepts as thus interpreted are essen- 
tially inadequate to the facts and are re- 
sponsible for the confusion in which our 
contemporary life now finds itself.” 

In approaching the problem of status, 
we shall try to keep in mind the implica- 
tions it necessarily carries to the ideas 
of order and property and the synthesis 
of the two ideas in institution. There are 
also secondary implications to authority 
and control in the notion of status, when 
we think, as we moderns invariably and 
mistakenly do, of society from the point 
of view of the subjective interests of in- 
dividuals. But these implications, so ob- 
vious they hardly call for argument, 


See my Forms of Individuality (Bloomington, 
Ind., 1937). 


prove that status as a fact or a condition 
is inherent in the very nature of human 
relations. Society cannot be thought of 
as human except as we image it as per- 
sons occupying positions relatively to 
each other and as thus somehow deter- 
mining the complex of relations that 
gives to society its texture. But it is pos- 
sible and also profitable to abstract the 
system of relations away from the per- 
sons, and this we do when we generalize 
the idea of person by denying to it con- 
crete individuality, as we do in the legal 
concept of person, where the lawyer is 
trying to get away from the particularity 
of the person and to see the person in 
terms of law. The person is therefore re- 
duced, as a creature of the law and as 
“citizen,”’ to the filler of a place; and we 
think of this place as determined in a 
number of ways, each of which ways rep- 
resenting a fundamental insight into 
some aspect of the structure of society. 
This place may be thought of as fixed or 
designated by the idea of the whole in 
which it is a distinguishable position, 
thus giving the notion of society in its 
totality and unity. Or the place or posi- 
tion may be regarded as determined by 
the genius and peculiar capacity of the 
person who occupies it; so Plato, think- 
ing of this unique capacity as virtue, dis- 
covered the basic moral nature of society 
and the state. This centering of the struc- 
ture of society within some capacity of 
the person is also the root idea of democ- 
racy; only, in the case of modern democ- 
racy, the capacity specified as central, 
viz., the will, has turned out to be a 
myth. 

Plato also goes on, in interpreting 
the status of the individual in moral 
terms, since morality is concerned only 
with action, to discover that the relation 
of status is a function in the organic 
sense and that it gets its significance from 
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the fact that its concrete content is al- 
ways an action. The type of action here 
indicated is supposed to express or rep- 
resent or be the essence of the person, 
and here we have the moral character 
of the person stated in terms of, or rather 
consisting of, the action that is character- 
istic of him. But Plato’s insight here that 
the social or public status of the person 
is identifiable with the being of the per- 
son, as that being expresses itself dy- 
namically in action, is the first hint we 
have of will in the individual; and the 
further development of this hint of will 
as being involved in human relations is 
perhaps the root of the idea of contract. 
So in this sense, at least, the idea of con- 
tract is derivable from status and is so by 
the mere fact that position or status can 
be, and perhaps must be, interpreted as 
dynamic and autonomous and thus capa- 
ble of expression in terms of will. But it 
is interesting to note that status and con- 
tract imply each other; their basic rela- 
tion is then logical, and it hardly makes 
sense to derive either from the other or to 
speak of their’ relation in historical 
terms. The fact of their logical relation 
suggests also their possible synthesis, 
which we are going to try to picture in 
the concept of corporation. The major 
difficulties of modern social theories rela- 
tive to these matters come from our 
tendency to derive status from contract, 
or to establish status on a basis of con- 
tract, the latter interpreted as “meeting 
of wills,” with the consequent emphasis 
upon subjective considerations, and this 
tends to overlook the fact of structure 
altogether. As a consequence, so far as 
the fact of structure in society is rec- 
ognized, with the importance this throws 
upon constitution, we tend to try to em- 
body the notion in our constitutions in 
the subjective forms of “rights,” “‘du- 
ties,” “liberties,” and to ignore the fact 
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that the concrete substance of social 
structure, and thus the stuff of constitu- 
tion, is always institution. But institu- 
tion, as we shall show, is, essentially, 
ordered or legalized property; and its 
legal ground is status rather than con- 
tract. But the fact that we uniformly in- 
terpret institutions in terms of rights, 
duties, interests, etc., shows that our so- 
cial theory, as resting upon contract, is 
subjective, and thus ignores or fails to see 
the hard facts on which alone an ade- 
quate social thoery can be based. 

One conclusion emerges here which I 
think should be plain to all. It is that the 
fact of status is basic to the very idea of 
human society and therefore must be 
recognized as a factor present in society 
at all times and in every instance. But 
what is universal in fact is, as formulated 
in judgment, a principle; so we have in 
the concept of status one of the founda- 
tion principles in accordance with which 
society is constituted. It is therefore a 
constitutional principle for all political 
states and takes substance in the actual 
state in the legally ordered property 
which is the stuff of institutions. It is 
necessary to assert this here with empha- 
sis because of the tendency of modern 
thought to conceive institutions in the 
subjective and personal characters of in- 
dividual rights, interests, etc., thus mak- 
ing the sole basis of interpretation of so- 
ciety to rest in contract. But contract, as 
we hope to see, is merely status looked at 
in its dynamic aspect; the two notions of 
status and contract are not therefore 
contradictories or correlative opposites, 
but imply each other in such fashion that 
neither is meaningful out of relation to 
the other, and both have meaning that is 
positive only through the reference to 
the synthesis of the two which is their 
identity. This synthesis we have al- 
ready noted in the concept of structure. ~ 
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So that status is not to be regarded as the 
distinguishing characteristic of a histori- 
cal period to be superseded by a superior 
principle of contract in a later age but 
as one of the uniform constituent factors 
of human society everywhere and at all 
times. 

Just as we think of society in terms of 
its substance and as permanent and 
fixed, and as thus the ground of order 
and stability and of dependableness in 
general, when we interpret it in terms of 
status; so we think of society in terms of 
contract when we wish to find the princi- 
ples underlying its active and growth 
phases. When we think of society as 
achieving, or as striving toward, ends 
so as to express purposes, we naturally 
give expression to these facts in terms of 
will, where the will is thought of as the 
ground of determination of the relations 
which are to hold among its constituent 
elements. Or, more naturalistically, if we 
tend to look upon society as dominated 
by blind “law” and process in the scien- 
tific sense, we are led back necessarily to 
causes or forces which have their mean- 
ing in that they are supposed to deter- 
mine the relations among its constituent 
facts. And if we go still further inward 
and in the direction of the individual and 
undertake a psychological explanation 
of the basis of society, as has become the 
dominant practice in modern times, we 
shall interpret the active aspects of so- 
ciety in terms of “will” as it appears to 
scientific analysis in the form of specific 
phenomena of mind. In any and all of 
these cases we shall have society given 
to us in the form of its least, last, and re- 
motest elements as a multiplicity of de- 
tail, and our problem will naturally be 
one of showing how the elements are 
brought to the unity which we recognize 
in the concept of society. Hence, con- 
tract, as the meeting of these elemental 


“wills,” will become the device by which 
we hope to find the rationale of society, 
We must keep in mind that the ultimate 
purpose all along is to understand the 
structure of society, which we vaguely 
conceive as the basis of its intelligibility, 
And, as this structure becomes, for poli- 
tics, the idea of the constitution of the 
state, the question is finally one as to the 
nature of the constitution of the state. 
Since in this view we approach the ques- 
tion of the constitution as one of how the 
state comes to be constituted or how 
the constitution comes into being out of 
the elements which compose it, our no- 
tion of contract becomes a constitutional 
principle in that it supposedly shows us 
how the elements go together in the 
formation of the state. And here we have 
the famous “contract theory of the 
state,’ where the notion of contract is 
one of active principle determining the 
relations that hold among the elements 
and thus integrates them into a compos- 
ite whole. In so far as the root idea of 
contract is the meeting of wills, the con- 
cept of the constitution to which it leads 
is that of a unity of the people through 
the conformity of their wills, and thus 
involves agreement and the idea of a 
general will. But this again overlooks 
the essential part which institutions play 
in determining the structure and consti- 
tution of the state and thus tends to 
ignore the important constitutional func- 
tion of property. It is just this neglected 
element of property which is now playing 
havoc with the democratic and con- 
tractual constitution. Perhaps Russia 
today means that property has dis- 
covered its constitutional function. 

The criticism of the contract theory 
of the state has become a part of the tra- 
dition of reflective thought and now 
seems to be centered in this neglected ele- 
ment of property. And the meaning that 
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contract is to have in relation to the 
facts of modern life has become the sub- 
ject of a good deal of study. We cannot 
go into this here,? but it can be said, I 
think, that the theory in its older form has 
been much weakened or has been forced 
toaccept very far-reaching modifications. 
And it is easy to indicate where it fails. 
Any adequate theory of the state is, after 
all, a plot of its constitution, and the 
theory of contract cannot present us 
with any rounded picture of the struc- 
ture which forms the substance of the 
constitution. The contract theory there- 
fore never did and never can provide for 
the constitution of the state and there- 
fore fails to present the state with the 
character of permanence which is the 
very essence of its meaning. This can be 
illustrated, I think, in the constitutions 
of the democracies. They give us no 
completed picture of the state but con- 
cern themselves with the arrangement of 
the particular elements; for example, 
they exhaust themselves in the discus- 
sion of rights, liberties, duties, and in- 
terests of the individual persons whose 
collectivity is supposed to make up the 
stuff of the state. That is, democratic 
constitutions, which all depend upon 
consent as a form of contract, are ob- 
sessed with the importance of the minute 
and simplest and most immediate rela- 
tions of social structure and thus fail to 
achieve any plan of the whole structure. 
Or, if the effort is made to vision the 
whole, it is dominated by the idea of the 
working whole, as the idea of contract 
implies the dynamics of society, so that 
the emphasis here is all placed upon the 
instruments by which the integration is 
to be effected. Consequently, the mere 
organization of government is confused 
with the constitution of the state, and 


? [bid., chapter on “Contract.” 





the constitution exhausts itself in an 
effort to provide machinery with which 
to implement the social or rather the 
governmental process. Thus it can be 
said that democracy, in its modern form 
at least, has the basic weakness that it 
provides no constitution for the state 
but undertakes only to implement a 
method of government. 

As a consequence of this failure of de- 
mocracy to provide for the continual 
creation and maintenance of the consti- 
tution, the actual constitution of the 
state, as embodied in its institutions and 
the order that comes into being from 
the functional relations of the institu- 
tions to each other, is left to formulate 
itself out of the blind processes of nature 
and life without benefit or. grace of the 
law. And we must keep in mind here 
again that the essence of an institution 
is the property that gives it substance 
and continuity and thus the basis of per- 
manence. Accident, therefore, and what 
the practical man calls ‘the necessities,” 
since property has power but no vision, 
determine the state as a “‘mass of perdi- 
tion” and confusion, with the legion of 
evils which are just now coming to be 
so persistent as to demand a new and 
thoroughgoing examination into the 
bases of the state. And I am here suggest- 
ing that this new investigation may best 
proceed from the foundation principle of 
structure. 

But this confusion and the breakdown 
of democracy illustrate, if they are not 
the results of, the basic weaknesses with- 
in the contract idea. This weakness lies 
within the subjectivity of the idea, that 
is, in the fact that the idea attempts to 
validate itself within a fact content that 
is partial and thus not fully representa- 
tive of any reality. The active phases of 
reality cannot adequately be concep- 
tualized without indicating at all points 
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their dependence upon the passive and 
stable phases. This means that contract, 
since it undertakes to do just that, is par- 
tial and inadequate as principle and will 
have to be complemented by a basic re- 
lation to status with its reference to sub- 
stance and property before it can serve 
as a constitutional principle. 

When we observe that both status and 
contract show fundamental weaknesses 
when analyzed and that each seems to 
involve by necessity a reference to the 
other in order to make its meaning com- 
plete, it is suggested that they are, after 
all, both “derivative” and not in them- 
selves real but only aspects of a deeper 
lying reality ; and this raises the question 
as to what this reality is. If neither status 
nor contract can be made intelligible by 
itself, but if they imply each other, the 
inference is that they get their meaning 
from some third thing, and the question 
is then what is this third thing. Toassume 
something different in nature from both 
as their mutual referent has the unfor- 
tunate consequence that the thing as- 
sumed will have no qualitative identity 
with either; but if so it cannot explain 
either. The only alternative to this is to 
assume that the third thing is the iden- 
tity of the two themselves, and this neces- 
sitates showing how status and contract 
can be identified as each having its mean- 
ing in the other and, through this mu- 
tuality of meaning, constituting the en- 
tity which we require. If we can discover 
the object in which both status and con- 
tract can be seen to express their full 
meaning, then the constitution of this 
object will indicate the principle of their 
identity and suggest that this principle 
is that upon which the nature and struc- 
ture of society depend. 

This object that identifies status with 
contract has been known for a very long 
time; and the elements of its structure 


have been, inadequately, perhaps, long 
recognized as the basis of the law of its 
nature. It has also, again inadequately, 
been recognized that the law of the con- 
stitution of this object lies close to the 
principle upon which human society has 
achieved such order and organization as 
has been possible to it. The object re- 
ferred to here is the corporation. The 
constitution of the corporation is the ob- 
jectification of the principle which we 
found to represent the synthesis and 
identity of status with contract. The 
corporation and its principle, and their 
central importance, have long been rec- 
ognized; but it is unfortunate that, for 
the most part, the knowledge of them has 
been limited to law and theology, and 
the tendency in both these disciplines to 
relapse into vague abstraction has pre- 
vented the type of general interest that 
would have been necessary to show their 
full significance for social and political 
theory. Also, the tendency of both the 
law and theology toward a superficial 
practicality has tended to conceal and 
confuse the deep intellectual problems 
that are involved in a general theory of 
corporation. A thorough investigation 
of the corporation in its general charac- 
ters, one not restricted to the legal and 
religious interests, will show that it is a 
fact of universal scope, and nothing 
short of the universal can furnish validity 
for the principles of social order in their 
political and moral implications. And it 
was the fact that the legal and the the- 
ological accounts of the corporation 
ignored its universal moral nature, and 
emphasized its superficial and practical 
character, that was responsible for the 
fact that the corporation has become of 
late the symbol of large-scale evil. 

The principle of corporeity is thus the 
synthesis of the principle of status with 
the principle of contract. And I submit 
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that it is upon this principle, and upon 
it alone, that the investigation of the 
present structure of human society can 
offer hope of significant results. And I 
should insist further that any specula- 
tion upon, or planning with reference to, 
the future of human order will have to 
set out fron the principle of corporeity. 
And the reason behind this necessity is 
that mow human society has a corporate 
structure. Human society, of course, al- 
ways had a corporate structure, and our 
interpretations in terms of status and 
contract have been partial and inade- 
quate. And, with respect to the term 
“corporeity,”’ I should justify it as most 
appropriate because of its heavy empha- 
sis upon the physical; and this seems to 
me justified because of the central im- 
portance which impersonal property has 
come to have in modern society. 

I would admit that there is a sense in 
which it is true and important to empha- 
size the historical and developmental as- 
pects of the relation of status to contract; 
so that the dictum from status to con- 
tract puts their relation with great force. 
It also satisfies our prejudice for evolu- 
tionary explanation. If, however, we 
wish to retain that statement of the rela- 
tion, we shall have to amplify it and go 
on to say: from status fo contract and on 
fo corporeity. But the historical state- 
ment seems to me important only as 
emphasizing the fact that now human 
society has a structure not completely 
characterizable in terms of either status 
or contract or both but is fully described 
only upon a basis of corporeity as a stage 
beyond them and representing their 
synthesis with the new qualitative char- 
acters which a corporate entity always 
displays. But while it is important to 
recognize that different historical periods 
are each characterized by its emphasis 
upon one of the principles, the ancient 





by status, the modern by contract, and 
the contemporary by the principle of 
corporation, or corporeity, yet the his- 
torical statement ignores the more im- 
portant fact that the three principles are, 
and have always been, present and op- 
erative together and simultaneously 
wherever human relations have shown 
any tendency to lay the ground for civi- 
lization and culture. They are not each 
operative in a separate historical period 
or under its own peculiar conditions. 

It is the emergence to dominant status 
of these new corporate phenomena in 
modern society that has demonstrated the 
weakness of the principle of contract and 
the major types of political and social 
organization that are supposed to rest 
upon contract. Democracy, through its 
concepts of freedom, liberty, rights, with 
their modern counterparts in initiative, 
enterprise, etc., is generally regarded as 
the objective form of contractual society 
and political organization, and it has 
come to be questioned in very serious 
ways. It is obvious that it is the weakness 
of the contractual principle that is re- 
sponsible for the social frictions that 
have thrown democracy so seriously into 
question. And these weaknesses of con- 
tract appear now because society has 
come to have a structure, through its 
institutional development, to which con- 
tract no longer corresponds as principle; 
and we have the very serious situation 
where the bodied structure of life and 
society is moving in one direction while 
the principle supposed to guide and di- 
rect it is moving in another direction. 
The consequence is the confusion and 
strife which are now worldwide; and, 
because it is blind and without rational 
purpose, it can only appeal to force, from 
which no rational issue can be expected 
to follow. 

But the revolt against democracy and 
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the contractual principle does not avoid 
all difficulties. While it may avoid diffi- 
culties that are peculiar to the contrac- 
tual society, it will meet with difficulties 
that are peculiar to its own nature. For 
the revolt is merely reversing the his- 
torical formula and moving, or attempt- 
ing to move, from contract fo status. 
That is to say, the antidemocratic forms 
of society (strictly they are mere abstract 
ideologies, as democracy, with its sub- 
jectivist interpretation of contract, has 
also come to be) are attempting to go 
back: to a regime of status, which, as a 
principle of order, has, by itself, even 
less to recommend it than contract. The 
situation illustrates the fundamental 
error in the interpretation of the relation 
between status and contract, which is 
probably due to the statement of the re- 
lation in historical terms. From status to 
contract implies a rigid either-or as the 
basis of their relations, and, as this al- 
ways turns out negative, their relations 
are regarded as opposites and contradic- 
tory. But, since their relations are not 
negative and repulsive but positive to 
the extent of implying fusion, the au- 
thoritarian state will not avoid the evils 
inherent in democracy but, in addition 
to them, will afflict itself with a batch of 
evils inherent in its own nature. The ob- 
vious conclusion from this dilemma is to 
be reached through the recognition that 
contemporary human society has a cor- 
porate structure, and in that structure 
the truth of both contract and status 
can be given realization because its prin- 
ciple of corporeity is a synthesis and 
identity of the two principles. 

It would be interesting to go on to 
show that the principle of corporeity is 
dominant and operative in society now 
and has been the dominant influence for 
some considerable time; but, since it is 
a universal, it cannot be dated. Society 


is now corporately organized, and it js 
this fact that explains the obvious futil- 
ity of most of our recent efforts to deal 
with the problems that have been con- 
tinually cropping up. Our attempts to 
deal with these problems all rest on the 
old notions either of status or of con- 
tract, and we have divided our construc- 
tive proposals rather equally between 
the reactionary, whose ideas are based on 
an antiquated status, and the radical, 
whose ideas go back to a contract doc- 
trine as obsolete as its rival. The only 
hopeful point here is that in the demo- 
cratic blundering of the past century, or 
a little less, there have begun to appear 
some expressions of the principle of cor- 
poreity which sooner or later must be, if 
they are not already beginning to be, 
consciously recognized for what they are. 
Thus the tendency in political activity 
to develop “blocs,” tightly organized in 
the corporate form, whether legally or 
not, and based on a specific form of pro- 
perty; also, the functional organizations 
which are also on a specific property 
basis, viz., the labor union, banker’s as- 
sociation, etc., and are also of a tightly 
corporate structure. There is also the 
tendency to multiplication of political 
parties, a fact of great importance in 
some European countries. All these 
movements seem to be expressions of the 
corporate principle’s seeking an appro- 
priate property object. But, as in most 
cases the principle operates without in- 
telligent direction, its results tend to be 
negligible. But the most significant de- 
velopment within the century is that of 
administrative law and the multiplica- 
tion of administrative corporate instru- 
ments as legislative agencies to give 
effect to the great variety of public pur- 
poses which have developed out of the 
rapid complication of society as a conse- 
quence of increasing technical develop- 
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ment. The howl of condemnation of the 
conservative statist and the approving 
shriek of the radical contractualist are 
equally ignorant of the very important 
developments taking place here and are 
equally oblivious to the fact that these 
very developments are making obsolete 
and antiquated the theories of both. 
Both would like to go back to some doc- 
trinaire abstraction, and to call their 
attitudes ideologies is an insult to the 
dignity of a great word, but it at the 
same time condemns both for failing to 
see the facts under their noses. The plan 
of the future of human society for a mil- 


lennium lies in the form of simple fact 
before our eyes—eyes which we have 
only for narrowly practical purposes, but 
which, after all, see not. And the only 
wisdom or vision necessary to take ad- 
vantage of the plan that exists in fact 
before our eyes is common sense enough 
to recognize the fact. Human society has 
taken on a corporate structure, and there 
is demanded of political wisdom only 
that it see and recognize the fact. The 
idealizing utopian there is still left in us 
will find the way from there on out. 


INDIANAPOLIS 











LIBERAL EDUCATION AND LIBERALISM 


OVERTON H. TAYLOR 


Y SUCCESSIVE additions of new to 
B old usages in the course of its long 
history, the good phrase “a liberal 
education” has by now acquired, as I 
will try to show in this paper, three over- 
lapping but largely diverse and in some 
respects conflicting meanings, which 
now tend, respectively, to be uppermost 
in different minds as vehicles of their 
differing special ideals for education. And 
because these meanings of a single phrase 
much used by all parties, and the special 
clusters of ideals they stand for, are sel- 
dom clearly distinguished and under- 
stood in their complex mutual relations, 
current discussions of educational aims 
are full of confusions which block con- 
vergence toward agreement. To make 
some clarifying suggestions, by sketching 
the history of education against the rel- 
evant background of social and intel- 
lectual history, and the origins, contents, 
and relations of successively developed 
views of what “a liberal education” 
means, is the aim of this paper. 

Stated as briefly as possible, the three 
meanings that I speak of are: (1) a gen- 
eral, broad, rounded, or reasonably com- 
plete education, in contrast with a mere- 
ly vocational or otherwise narrow, spe- 
cialized education; (2) a self-chosen in 
contrast with a prescribed or uniform 
education—the free elective system— 
what I shall call “liberalism in educa- 
tion”; and (3) “education in liberalism” 
—education designed to form the stu- 
dents into good “liberals” or loyal and 
properly equipped participants in and 
supporters of a “liberal,” or free, society 
and civilization. But these brief state- 
ments fail to bring out the manifold of 
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historically formed presuppositions and 
connotations, common elements, links 
or bridges, and points of conflict, in this 
“triad” of conceptions. The starting- 
point for developing fuller understand- 
ing lies in recalling the origin and signifi- 
cance of the ancient use of the word 
“liberal” for (simply) “general” educa- 
tion; and the connections and contrsts 
between the sense which this word ac- 
quired in that application and the mod- 
ern senses which derive from the mo: »n 
climate of “liberal” opinions in pu: 5- 
ophy, morals, politics, etc. Hence I n. ‘st 
now plunge into my sketch of the i. 
of “liberal” education and _ historic 
changes in the meaning of the word. 


LIBERAL (ROUNDED) EDUCATION 
AND MODERN DEMOCRACY 


General education was called liber:’ 
originally because it was the kind of edu- 
cation given to free men and citizens; in 
ancient slave-owning societies. Most of 
the routine, specialized occupations were 
carried on by slaves, who had no other 
functions, and were trained in their ¢' :- 
gle, useful, or vocational arts, but as a 
rule received no other, broader educa- 
tion. But the free men and citizens 
formed a ruling class which also was to 
some extent a leisure class; and the best 
ancient thinkers held that education for 
the free men should be education in ‘“‘the 
liberal arts”—not the narrowly special- 
ized and crassly utilitarian arts appro- 
priate for slaves, but those applied in 
mastering life as a whole and public 
affairs; in a free or independent, reflec- 
tive, rational pursuit of “the good life,” 
and pursuit in joint deliberation and col- 
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laboration with other free citizens, of 
“the good society.” In other words, the 
free man was held to need a range of 
knowledge or understanding as ample as 
the sphere of all his interests and re- 
sponsibilities; understanding of the cos- 
mos, nature, man, society, beauty, and 
the principles of moral and political wis- 
dom. The slave needed to understand 
only the special tasks, the tiny fraction 
of reality, alone committed to his 
charge; but the free man needed to make 
his reason comprehend the whole of real- 
itw).that it might with reference to that 
diréct his whole life and give wise counsel 
in the common effort to direct the whole 
lisbof the city. 

olWow until very modern or recent 
tunes, the later development (after an- 
“m@eity) of education in the Western 


-wotld also went on in aristocratic soci- 


eties, in which the popular majorities, 
while they were not slaves, still were 
given little or no opportunity or respon- 
sibility to be anything more than work- 


\ers at their jobs or trades. Effective free- 


dom to seek “‘the good life’’ reflectively, 
to share all culture, and to share in man- 
aging community affairs, was restricted 
everywhere to the members of ruling, 
leisured, upper classes. Hence general 
¢éucation remained only upper-class 
education, and the many as a rule were 
taught only, through apprenticeships, 
the practical skills by which they would 
humbly serve and. earn their livings. 
General education as developed under 
those conditions was “‘liberal’”’—stood in 
a relation to liberty or freedom—in that 
it was, not education for life in a free so- 
ciety, but education for the few who 
were really free in a largely unfree soci- 
ety. Those “liberally”’ educated were the 
“gentlemen” who, having assured in- 
comes and social positions, were free 
from “slavery” to breadwinning jobs 





and who required education not in spe- 
cial, breadwinning arts but in the general 
art of rationally ordering their lives and 
societies in the light of knowledge of the 
all-embracing order of the universe. 

The idea, however, that free men, en- 
tirely responsible for their own lives and 
sharing responsibility for all community 
life, need an ample, rounded education 
to fit them for their large, inclusive re- 
sponsibilities is clearly as valid in a mod- 
ern democracy where all are in this posi- 
tion as it ever was in the pre-democratic 
societies where only the favored few were 
in this sense free. The great educational 
task in the modern democratic age is to 
keep “liberal education,” in the ancient, 
eternal, and basic sense fully alive; adapt 
its means or contents and methods to 
attainment of the same ends under mod- 
ern conditions; and extend it to all, up 
to the utmost limits of their individual 
capacities. The best aristocracies in his- 
tory, in their best periods, have consisted 
largely of truly, broadly, roundly edu- 
cated or cultivated men, equipped and 
trained to govern, order, or form their 
own lives and their societies with much 
real wisdom. No modern democracy can 
afford to aim at anything less than lifting 
all or a large majority of its people up to 
as good a level of all-around culture and 
wisdom as was ever typical of the best 
aristocracy. But, to attain such a goal, 
there is much to do! 


LIBERAL EDUCATION FOR ALL— 
AND CERTAIN OBSTACLES 


Democracy requires extension to the 
many of “liberal education” in the old 
sense, but it has not eliminated, and in 
some ways has aggravated, a basic ob- 
stacle to this achievement. The many 
are still obliged by economic needs to 
give first place in their thoughts to earn- 
ing their livings, and thus are under 
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much pressure to seek chiefly education 
of a kind directly useful in that connec- 
tion. “Liberal” education is hard to 
“sell” to them; and the tendency, more- 
over, of democracy to foster ambitions 
to “rise in the world” makes for pre- 
dominance of the merely “practical” 
attitude to education, even where ele- 
mental needs do not enforce it. Even our 
“plutocrats,” in many cases, or their 
sons remain so ambitious for still greater 
economic success as to care little for 
studies unrelated to that aim. One must 
take care not to miss the good side of this 
in condemning the bad side. Economic 
ambition in all classes has been the main- 
spring of the economic progress which 
has raised the living standards of the 
majority and the surplus wealth of the 
nation far enough to make adequate edu- 
cation for all begin to look financially 
feasible. So we must not condemn eco- 
nomic ambition as such, even in the rich. 
Only where this one desire in life be- 
comes so intense as to submerge other 
interests is it harmful. But undoubtedly 
this sort of narrowness of outlook has been 
widely prevalent in the modern democrat- 
ic world; rather inevitably so among the 
economically hard-pressed millions, and 
far too commonly so in more comfortable 
strata. Hence prevalent, strong, and per- 
sistent demands have forced inclusion 
in the educational offerings of our schools 
and colleges of countless courses having 
only vocational, and no general, educa- 
tional values. This has been one impor- 
tant factor in the modern dilution and 
disintegration of rounded, liberal educa- 
tion. 

But we need to look at other sides of 
this problem. The change of conditions 
from the pre-democratic into the demo- 
cratic age has confronted education as a 
whole with a threefold task: (1) meeting 
the needs of all in a democracy for “‘liber- 
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al’’ education; (2) meeting their needs for 
modern types of vocational training; (3) 
working out a rational adjustment and 
combination of the two parts of every- 
one’s whole education—for reflective 
living and citizenship and for usefulness 
in a definite occupation. For in contrast 
with the old, aristocratic societies, demo- 
cratic society not only turns all men into 
free men and citizens but also rejects the 
idea of a leisure class and demands that 
all shall make themselves useful in spe- 
cific jobs. Thus the two kinds of educa- 
tion, once given separately to different 
classes, must be given together to all 
alike. And the apprenticeship method 
of acquiring vocational training has be- 
come unavailable or inadequate for count- 
less modern occupations and the greater 
part of the population. Farming and han- 
dicraft skills may still be learned by actual 
job work under supervision; but, where 
this group of occupations once employed 
up to go per cent of all the people, it now 
employs less than half of them; and to- 
day even farmers and various sorts of 
skilled industrial workers need substan- 
tial amounts of formal, technical educa- 
tion or schooling to attain the highest 
levels of expertness in their occupations. 
Another part of the industrial wage- 
earning population needs very little 
vocational training of any kind, and 
none not easily acquired from industry 
itself, if its members are content to re- 
main all their lives in the simple lines of 
work concerned; but the capable and 
ambitious sons of members of this class 
do and should, in both their own inter- 
ests and those of society, seek opportuni- 
ties to prepare for and enter other oc- 
cupations in which their services can be 
of much greater value. And there have 
grown up a host of new occupational spe- 
cialties, many of them requiring much 
elaborate education in modern sciences 
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and applied sciences or technical arts; a 
host of new “professions,” often “nar- 
rower” in their ranges of contact with 
life as a whole, the ranges of mental and 
personal powers and qualities they exer- 
cise, and the ranges of breadths of men- 
tal cultivation they require, than the 
older and long-respected “‘liberal’’ pro- 
fessions. Legitimate demands upon all 
parts of our whole educational system 
for instruction in vocationally useful 
arts of many kinds have multiplied 
enormously; and we need a system able 
to meet fully all these demands while 
also giving to all students, whatever oc- 
cupations they may be preparing for, a 
genuine, liberal, or rounded education, 
along with and emphatically not as a 
secondary “side line” to their specialized, 
vocational educations. 

I believe this matter has more impor- 
tance than is commonly recognized. 
Boys who go through engineering or other 
vocational schools in the “‘college’”’ years 
and out into life do not receive the 
rounded educations that free men and 
citizens require, despite the admirable 
but inevitably inadequate efforts of the 
best institutions of this type to provide 
it via a few incidental “humanities” 
courses. And too many boys who go 
through “liberal arts” colleges and out 
into life shamefully go out unequipped to 
begin useful, working, and earning lives 
in callings able to use and needing their 
abilities. “Liberal” or general education 
in a democracy cannot remain segre- 
gated, available in full measure only to 
the sons and daughters of the well-to-do 
and to poorer youths who, to get it, sacri- 
fice the chance to become as useful as 
they should be in skilled occupations— 
it cannot remain in this position without 
sinking in the general esteem of the 
people to the status of an expensive 
luxury or “frill” or else getting crowded 








LIBERAL EDUCATION AND LIBERALISM gI 


out of its own supposed centers by in- 
trusion into them of increasing numbers 
of specialized studies really serving 
mainly vocational ends but doing neither 
job well because inserted in a haphazard 
way into a potpourri which ceases to be 
either rationally organized general, or 
rationally organized vocational, educa- 
tion. What is needed is an educational 
system in which, at all levels and in all 
institutions, every pupil will be given 
both a group of studies having no voca- 
tional but full of “liberal” or cultural 
significance, and another, smaller and 
subordinate but adequate, group of strict- 
ly “practical” studies definitely oriented 
to a range of occupational skills adapted 
to the pupil’s aptitudes and prospects. 
The present situation represents a badly 
retarded, unfinished, indeed hardly well- 
started readjustment of education as a 
whole to the main requirement of modern 
democracy: that every citizen shall be an 
expert both in some definite, useful art 
or occupation and in the general art of 
the cultivated free man and citizen— 
reflective, rational pursuit of the good 
life and participation in the common, 
democratic task of building, preserving, 
improving, and governing a good society. 

Not only do we need to develop, for 
all future citizens, educations of both 
kinds, distinguished and rationally com- 
bined as parts of everyone’s whole edu- 
cation; but the two parts need in every 
case to be integrated into a whole or 
made to draw upon and contribute to 
each other. The democratic citizen in his 
dual role, as master of his job and of his 
life, including his share in the conduct of 
community life, not only needs to have 
both understanding of his vocational art 
and all-around wisdom—understanding 
of the world, nature, mankind, human 
history, national and world problems, 
himself and his neighbors, aesthetic and 
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moral values. He also needs a bridge in 
his mind between his general and his spe- 
cialized knowledge—awareness of all the 
mutual relevance there is, and the abil- 
ity to see and habit of seeing his occupa- 
tional specialty in the context of its place 
in society and in life as a whole, its rela- 
tions to other specialties, and its back- 
ground and place in the whole of all 
knowledge and wisdom, on which it 
draws and in which it has its special 
niche. Professional education for the few 
old, long-esteemed professions has be- 
come in the best cases fairly well in- 
tegrated with liberal or general education. 
The student of law, divinity, or medicine 
finds much that he learned in college 
relevant to his professional studies, uses 
or applies it and finds new meanings in 
it, and finds that his professional learn- 
ing makes incidental but not unimpor- 
tant contributions to his general educa- 
tion. It is harder to integrate engineering 
or accounting with a liberal education— 
the amount of mutual relevance is less, 
and harder to bring out—but something 
can be done here and should be. And 
even down in the schools, home eco- 
nomics or manual training need not be 
utterly without contributions from and 
to the liberal studies of languages, geog- 
raphy, history, civics, and the like. The 
vocational studies may be the chief 
gainers from association with the liberal 
studies, but there can be a gain in the 
other direction also. Liberal education 
can stand enrichment—if we make it 
that instead of dilution, by a rational 
organization and combination of the 
two groups of studies in the place of hap- 
hazard mixtures—much enrichment, and 
accretion of reality and vitality, from 
intimate contacts with the “down-to- 
earth” quality in good vocational courses 
of whatever sorts particular students 
take. The old upper-class liberal educa- 


tion, for all its great virtues, suffered 
somewhat from a tendency to produce 
envisagement of life, society, and all 
reality in an overabstract and over- 
literary way, congenial and satisfying to 
leisure-class persons having few “earthy” 
contacts with the maze of petty, stub- 
born actualities continually wrestled 
with by working people in their jobs and 
daily lives. And all aristocratic govern- 
ments in history have shown tendencies 
to err in their policies in a way reflecting 
the lack of complete, genuine realism as 
well as the lack of full, universal hu- 
manity or humaneness to all human be- 
ings, engendered by the lacks in the edu- 
cations and leisure-class lives of the ruling 
personnel. The lack of realism has typi- 
cally appeared in tendencies to cling 
stubbornly to policies dictated by love of 
glamorous traditions and orthodoxies 
and pursued with too little understand- 
ing or awareness of their actual conse- 
quences, the latter being shaped by ac- 
tual conditions not known or understood 
in detail. Democratic citizens should be 
so educated that they will fruitfully com- 
bine the wisdom dependent on knowl- 
edge of high, general principles with the 
flair for empirical and practical realism 
emphasized in their vocational special- 
ties and transferable in a measure to all 
their judgments, if their educations have 
shown them how to make such a transfer. 
One other source of difficulty in the 
task of extending liberal education to all 
in a democracy must be noticed briefly. 
Democratic ideals imperatively require 
that this be done to the fullest possible 
extent, but the fact must be faced that 
all men do not have equal mental capaci- 
ties. Not all can ascend all the way to the 
top of the educational ladder; millions 
cannot, with profit to themselves or to 
others, go beyond the elementary-school 
level; other millions can do no more than 
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finish secondary-school educations; the 
colleges can benefit only a fraction of the 
total population. Yet any idea of re- 
stricting the privilege of receiving a liber- 
al education to a select minority is right- 
ly to be condemned as antidemocratic. 
One part of the answer to this must lie in 
making the main (not vocational) part 
of the education given in the lower school 
true liberal education as far as it goes; 
education implanting in the children not 
merely assortments of temporarily mem- 
orized information, unrelated rudiments 
of sundry intellectual techniques, and 
vague, unreal impressions of all sorts, 
but a lasting comprehension of sound 
generalizations about the world, nature, 
human nature, society, and history in 
their own and other countries, interna- 
tional relations, the rights and duties of 
citizens, neighbors, parents and children, 
etc. And the rest of the answer must lie 
in making continuance on up the educa- 
tional ladder depend solely on individual 
abilities and not at all on financial re- 
sources. 

But I have so far been touching only 
on the fringes of the great problem of 
realizing liberal education, in the old and 
basic sense, in a modern democracy. Ex- 
tending it to all and combining it with 
vocational educations for all are impor- 
tant, but the most essential and most 
difficult part of the problem is to pre- 
serve it in being at all—some would say 
to restore it after a long absence—for 
anybody. Of course, the means or par- 
ticular contents—subjects of study, etc. 
—must differ a good deal from what they 
were in the upper-class liberal education 
which became standardized in the later 
predemocratic centuries. The aesthetic 
good taste and moral and political wis- 
dom in the Greek and Latin classics; thé 
knowledge of science and nature supplied 
by a simple corpus of mathematics and 


LIBERAL EDUCATION AND LIBERALISM 93 








“natural philosophy” (inclusive natural 
science, mainly physics, in an early stage 
of development); and the knowledge of 
“first principles” and the unity of the 
whole realm of reason, supplied by gen- 
eral philosophy or philosophy proper as 
long as there was a generally accepted 
synthesis; those were the essential ele- 
ments in the truly admirable and effec- 
tive, rounded education, received by the 
whole upper class or governing class in 
every civilized occidental country down 
to about two centuries ago. But the mod- 
ern free man and citizen needs education 
in modern languages, literatures, and fine 
arts, world history and that of his own 
country, various natural and social sci- 
ences which are now much subdivided 
and immensely complicated, and various, 
rival views in philosophy. And here 
emerges the really crucial problem: pre- 
serving (or restoring) liberal education 
in our time is made immensely difficult 
by the vast variety, complexity, and lack 
of understood unity in the total corpus 
of modern knowledge. 


THE CRUCIAL OBSTACLE: SPECIALIZATION 
AND THE STATE OF MODERN 
KNOWLEDGE 


It is essential to grasp and face the 
truly overwhelming nature of this ob- 
stacle to real renewal in the modern 
world of the sort of education which 
former ages deemed necessary for all free 
men and citizens: a rounded, catholic, 
complete, or universal education in all 
fundamental, general principles or truths 
about the universe, nature, man, society, 
and values, leading to all the wisdom re- 
quired for entirely rational, individual, 
and social living. Modern science and 
scholarship have made immense progress 
into more precise, detailed, and reliable 
knowledge of masses of facts and the 
“middle principles” immediately exem- 
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plified in them, in countless special or 
limited domains. But the sum of all 
knowledge of this kind is already infinite, 
and only minute, arbitrarily selected 
fractions of it can be assimilated by sin- 
gle minds, even of men who specialize 
throughout their lives on intensive 
study. And the unifying, higher, and 
broader or more general principles in- 
volved in the “middle principles” of 
diverse specialties are today hardly 
glimpsed or sought after or even believed 
to exist except by a few philosophers, and 
even they cannot agree at all as to what 
they are. Efforts toward a universal syn- 
thesis, proceeding, as of course they must, 
upon a far higher level of abstraction 
than any to which modern scholar- 
specialties are accustomed, and without 
benefit of much understanding of more 
than a very few branches of modern 
knowledge, are scorned by “‘sound’’ in- 
vestigators in all fields of learning as 
visionary efforts, futile speculation, “‘su- 
perficial” surveys, or attempts to replace 
free or open inquiries on lower levels of 
abstraction nearer to the touchstone of 
“facts” with some new or old metaphys- 
ical dogmatism. But as all the disci- 
plines are now organized, no single dis- 
cipline and no small group of them (as- 
suming that a significant grasp of several 
could be gained in a four-year college 
education) can at all supply that inclu- 
sive wisdom for the conduct of life as a 
whole and for citizenship at which liberal 
education in the old sense aimed. All the 
modern specialized disciplines individ- 
ually supply not wisdom, but only spe- 
cialized, narrow skills or techniques, ap- 
plicable either in other vocations or in 
that of research and teaching in the dis- 
cipline itself. Thus it is not merely the 
pressure which I mentioned in a previous 
section, of popular desires for vocational- 
ly useful education, which has been tend- 


ing to transform our colleges into more or 
less disguised collections of vocational 
training schools. The character of the 
structure of modern knowledge itself 
works, in a wholly different, independent 
and far more irresistible way, to bring 
about the same result. Having no com- 
monly accepted body of general knowl- 
edge of reality, life, and values to teach, 
but only a myriad of narrow, intricate 
specialties, we are perforce, in growing 
measure, educating students, not to live 
and function wisely as free men and citi- 
zens, but only to serve in special activi- 
ties and earn their livings, by either using 
or advancing and teaching, the special- 
ties they have studied; while the many 
who do not learn enough in the field of 
any specialty to use it in either way, 
merely fill their minds temporarily with 
fragments of the elements of assorted 
specialties, which scarcely continue to 
function in their lives in any way what- 
ever. 

Is the situation, then, utterly hopeless, 
from the standpoint of those of us who 
believe in the permanent importance 
of the ancient concept of ‘a liberal edu- 
cation”? I do not think it is hopeless, 
but I do think that the indicated task is 
indeed ‘‘colossal” and not to be accom- 
plished either by minor, marginal re- 
forms or palliatives or by hasty, im- 
patient, radical crusades, not backed by 
sound and thorough, fundamental think- 
ing, and patient persuasion of the reluc- 
tant and suspicious majority of scholar- 
specialists. I cannot here develop my 
own views on this problem, without too 
greatly enlarging this paper; but I must 
say a few words, just to indicate the two 
complementary approaches which I 
think should be made to it. The ambi- 
tious, long-range ideal or fundamental ap- 
proach must aim at eventual reorganiza- 
tion not only of education but also of the 
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total corpus of all modern knowledge it- 
self—a philosophic synthesis such as Aris- 
totle and Aquinas achieved with the vastly 
inferior bulk and quality of knowledge in 
being in their times, but built upon and 
doing justice to all modern knowledge, 
and not, like Neo-Thomism, ignoring 
most of that and making the preposter- 
ous and futile attempt to revive merely 
the wisdom of our civilization’s largely 
ignorant childhood as the basis of mod- 
ern education. I believe, indeed, that a 
modern formulation of the total pattern 
of all the fundamental concepts and prin- 
ciples involved in all modern knowledge 
would turn out to have far more in com- 
mon with the ancient synthesis than 
most “moderns” can conceive that it 
would have. But there are bound to be 
important revisions, deletions, and addi- 
tions; our vastly greater and much bet- 
ter knowledge of empirical details and 
“middle principles” cannot but hold the 
potentiality of leading on “up” to a fuller, 
truer, and surer understanding of the 
“highest” principles and _ affording, 
through deduction and verification, a 
much better confirmation of many of 


‘them. Pre-modern thought, having but 


scanty knowledge of actualities, moved 
too exclusively in the region near the 
most abstract end of things and mentally 
“saw’’ what is there—the universal and 
eternal pattern of all completely general 
truths—imperfectly, on account of lack 
of full knowledge of many special exem- 
plifications. Modern thought, on the 
other hand, is overweighted and unbal- 
anced by a plethora of detailed knowl- 
edge in diverse, limited, special fields and 
dwells habitually too near to parts of the 
infinitely spread-out, concrete end of 
things and finds it extremely difficult to 
pursue “induction” or “speculation” 
(they are the same) all the way “up” to 
the highest generalities or true “first 
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principles,” from which the “middle 
principles” and facts of all special sci- 
ences must be deducible. Study of the 
ancient philosophies—Plato, Aristotle, 
Aquinas—may be very helpful to mod- 
ern thinkers endeavoring to overcome 
the modern difficulty. But a modern 
philosophy or synthesis of modern knowl- 
edge must utilize all the modern re- 
sources, at least as fully as the ancient 
philosophies utilized theirs. Also the 
modern synthesis will certainly have to 
be a collaborative, not a purely individ- 
ual, achievement, since no individual 
can begin to compass all these modern re- 
sources; but individuals of genius must 
lead, suggest the seminal ideas, and per- 
suade the specialists in many specialties 
to collaborate. Only when there is a com- 
prehensive, modern, philosophic syn- 
thesis which can command really wide- 
spread assent can we hope to restore the 
unity and catholicity of education by 
making study of the achieved synthesis 
of truly general principles and of some 
of their exemplifications in several areas, 
the principal content of education. But 
as research and inquiry go on in educa- 
tional institutions in a manner that is 
correlated with the organization of teach- 
ing, the reorganization of teaching and 
of inquiry must go hand in hand. Pend- 
ing real achievement and wide accept- 
ance of the new synthesis, however, the 
more immediate steps toward giving un- 
dergraduates a more “liberal” or rounded 
education than they now get must be 
more modest and cautious. This brings 
me to the other one of the “two ap- 
proaches” to which I alluded—the less 
ambitious, more immediately feasible 
approach. 

Here, I think, the first task is to sepa- 
rate, within each modern discipline, those 
of its contents and elaborations thereof 
which are important only for the special- 
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ists who make its study or use their life- 
work from those (if any) which have an 
important place in or contribution to 
make to the general education to be 
given to all free men and citizens. When 
that is done, we can then determine how 
best to organize the teaching of the latter 
elements of each discipline or specialty, 
having general educational value—the 
teaching of them alone or (in more gen- 
eral courses), along with the elements 
meeting the same requirement, out of 
other, related specialties. And we can 
then separate the training of future 
specialists in the different fields from the 
general education of all students by or- 
ganizing appropriate courses for the lat- 
ter purpose, in all departments and/or 
groups of departments in the same larger 
areas and requiring all students to take 
an adequate and balanced program of 
these general courses, while allowing 
those qualified and wishing to become 
specialists in particular fields to take also 
a limited number (in each case) of the 
specialized courses reserved for them ex- 
clusively. The crucial step in the series 
I have outlined is the first step—dividing 
the material now taught in each disci- 
pline, correctly, into what should be 
taught only to specialists, and what can 
be of fundamental importance in helping 
all who learn it, throughout their lives 
and regardless of their occupations, to 
live and function wisely as free men and 
citizens. Numerous specialties may be 
unable to contribute anything to general 
education sufficiently vital to it to de- 
serve any place in it in competition with 
other, more important ingredients; but 
snap decisions to this effect by persons 
ignorant of the specialties in question 
must, of course, be avoided. Enthusiastic 
scholars in every specialty are sure to 
overrate its importance for general edu- 
cation and, above all, to overrate the im- 


portance for that of many of its techni. 
calities, so important in their own special. 
ist’s eyes that they cannot see or admit 
their relative irrelevance to general edy. 
cation. But, equally, those ignorant of 
each specialty are likely to underrate its 
potential contributions, and even those 
of some of its somewhat “technical” ele- 
ments, to the general education of the 
modern citizen, who certainly needs 
many glimpses and a general apprecia- 
tion of the major, intellectual, and prac- 
tical “techniques” through which all 
modern civilization functions. Sound de- 
cisions on what parts of what disciplines 
to include in the “general education” 
courses can be reached, I think, only by 
patient discussion and collaboration be- 
tween departmental spokesmen and “‘ut- 
siders,” or scholar-specialists jealous of 
the prestige, integrity, and proper teach- 
ing of their specialties, and persons con- 
cerned not for those specialties as such 
but for “liberal education.”’ Once the 
“general” courses are set up and func- 
tioning, those who teach them should be 
freed from all pressure to do research in 
the now existing, narrow specialties. But 
they should become inquiring thinkers 
on the somewhat higher planes of gener- 
ality on which they do their teaching; 
and collaboration among them as think- 
ers should lead in time toward the new 
philosophic synthesis of all modern 
knowledge, which is so much needed. 

So far, I have been trying to bring out 
the full meaning of “liberal education” 
in the ancient, original, and fundamental 
sense and the essential features of the 
task of realizing it under modern condi- 
tions. But recent generations of educa- 
tors have been torn by a confused con- 
flict of the ideals embodied in this ancient 
meaning of “a liberal education,” with 
discordant elements or tendencies in 
newer, modern ideals, embodied in other 
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meanings of the word “liberal” and, 
thereby, of “‘liberal education.” These 
modern meanings involve the “liberal- 
ism” which, as a pervasive “climate of 
opinion” on all or a very wide range of 
subjects, has been closely associated with 
the rise of modern democracy and gen- 
erally dominant in our Western, now 
democratic, nations ever since about the 
middle of the eighteenth century. ‘Lib- 
eralism” has taken and continues to 
take many forms or to develop variants 
which often seem, and in some degrees 
and ways are, mutually contradictory. 
But there is a common root or core in 
them all—intense belief in liberty or 
freedom for all human beings; in a truly 
universal humanity or humaneness lead- 
ing all to concede liberty to all and to 
practice a consistent, mutual respect for 
one another’s liberties or rights, involv- 
ing mutual, voluntary fulfilment of the 
“duties” of which “rights” are the other, 
receiving ends; and in pursuit by all of 
the common welfare of all through free 
inquiry, expression, discussion, and agree- 
ment on effective means of implementing 
or assuring, simultaneously, the freedom 
of each and the welfare of all. Extension 
to the many of the freedoms, opportuni- 
ties, and responsibilities once reserved 
for the few—the democratic ideal—is one 
important “liberal” aim; the “liberal” 
and the democratic “ideologies” overlap 
or coincide to this extent. Freedom for 
new innovations of all sorts, in all spheres 
of intellectual, cultural, and practical 
life, with a view to “‘progress,’’ and op- 
position to the worship of old traditions, 
is another element of “liberalism’’—the 
element properly called “progressivism.” 
But the basic element is the demand that 
freedom from arbitrary coercion—coer- 
cion not sanctioned and regulated by 
impartial, humane, moral, and precedur- 
al rules—be made secure for absolutely 
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all human beings, no matter whether 
they be members of the popular majority 
or of unpopular minorities, or what eco- 
nomic, racial, religious, social, political, 
or other groups they may belong to; the 
demand that no human power whatever 
shall be authorized or allowed to trespass 
on any pretext, upon any of the morally 
valid, sacred liberties or rights of any 
human being. Different sorts of “liberals” 
are distinguished chiefly by their differ- 
ent proportions of emphasis upon these 
different ideals, which, although allied in 
the main, can run into some degree of 
mutual conflict. For example, politico- 
economic “liberals” of the nineteenth 
century or now old-fashioned type stress 
private liberties, including property 
rights and business liberties, in a way in- 
volving much restriction of the “right” 
of the popular, political majority to con- 
trol public policies with a view to the 
majority’s welfare and also much re- 
straint of “progress” in adapting public 
policies to new conditions; while “New 
Deal liberals,’ on the other hand, are 
prone to go far in curtailing individual 
liberties of the kind most valued (as a 
rule) by the well-to-do, in order to carry 
out humanitarian reforms intended to 
benefit the many and to “free” them 
from the power of the prosperous minor- 
ity. But as long as both sides acknowl- 
edge that both the businessmen and “the 
masses”’ have “rights,” that the question 
is one of the best relative adjustment be- 
tween the two sets of “rights,” and that 
it must be settled by free discussion and 
democratic decision—this dispute is 
clearly one within the by nature catholic, 
‘liberal’ household, and those on either 
side who call their opponents ‘‘commu- 
nists” or ‘Fascists’ are talking ridicu- 
lous and dangerous nonsense. “‘Liberal- 
ism’’ is a many-in-one, and the one re- 
mains identifiable through all its varities, 
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if we look for it with a broad-enough con- 
cept in mind. But a deeper dilemma than 
the one just mentioned is the one arising 
in the sphere, not of politico-economic 
but of basic, intellectual “liberalism,” 
between stressing ‘‘open-mindedness”’ 
to the point of extending it as an attitude 
even to antiliberal isms, and stressing 
the ultimate convictions definitive or 
constitutive of “liberalism’’ itself. There 
are some truths which none can be free 
to reject or remain ignorant of, if all are 
to remain free and have the wisdom 
through which alone their freedom can 
bear fruit in good lives and a society 
good enough to be able to last and pre- 
serve their freedom. And that point illu- 
minates one issue in the mutual conflict 
between the incomplete “liberalism in 
education”—pure individualism applied 
to education—which led to such things as 
“progressive education” and the free 
elective system, and the present spread- 
ing urge for “education in liberalism,” 
or an education designed to give all stu- 
dents theessential convictions, knowledge, 
and wisdom which they must have to 
carry on and preserve our “liberal’’ civi- 
lization. But before going on to discuss 
either of these modern developments, I 
must insert a transitional discussion of 
the relations of “liberalism” in general, 
on the one hand, to democracy and, on 
the other, to the old, Western culture 
which formed the content of pre-demo- 
cratic “liberal education.” 


LIBERALISM, DEMOCRACY, THE CLASSICAL 
PHILOSOPHY, AND MODERN SCIENCE 


Extension of the freedoms formerly re- 
served for the members of élites or upper 
classes to the many as well is the mean- 
ing of democracy. With this must go 
extension to all of an education and a cul- 
ture equipping them to achieve good 
lives and a good society; what the old 


upper-class liberal education aimed to do 
for its recipients, modern democratic 
liberal education must do for all. But the 
latter must draw its contents from a 
largely new or greatly changed and now 
perpetually changing culture; and, along 
with the changes favorable and vital to 
democracy and therefore certainly to be 
upheld in modern education, there have 
been other changes productive of confu- 
sion and skepticism in the sphere of 
values, hence full of menace to the moral 
idealism that is basic for democracy and 
for its success, and confronting modern 
education with a baffling problem. The 
old, predemocratic culture betrayed real 
defects in not supporting or encouraging 
democracy or freedom for all in the many 
centuries before that arrived; in support- 
ing or justifying, instead, slavery or serf- 
dom, aristocracy, etc. Nevertheless, that 
old culture itself was the source of the 
complex developments of and out of it, 
in the early-modern centuries, which led 
to the modern, “liberal,” and scientific 
culture that fathered democracy and all 
other aspects of “liberalism.”’ And along 
with the real and great improvements 
that were made, the transformation of 
the ancient-medieval into the modern 
liberal-and-scientific culture also in- 
cluded, I think, certain changes for the 
worse, which have led to serious weak- 
nesses or faults in all varieties of “liberal- 
ism’’—the prevailing ethos in the mod- 
ern, democratic world. “‘Liberalism’’ as a 
whole includes (a) an attentuated or par- 
tial continuation of some ancient, eter- 
nally valid, and eternally, vitally impor- 
tant insights; (6) some equally valid and 
important, new, modern insights, correct- 
ing and replacing ancient errors and ig- 
norance, but themselves requiring the 
support of the ancient insights which 
have long been “fading,” to give them 
enduring firmness and full clarity; and 





(c) som 
both th 
sights. I 
tion of 
ning Wi 
Reco 
suprem: 
perman 
insight, 
modern 
ture. A 
ish anc 
the exa 
where 
Aristot 
jrratiol 
“thoug 
is gene 
of inv 
“dogm 
this, t 
stake 
or den 
of cou 
ity of 
ples,” 
can b 
mean 
dom | 
be te 
from 
lars” 
exem) 
source 
tive”’ 
Aqui 
pract 
think 
howe 
proce 
tion 
the f 
conf 
tion 
a log 
agin 





| to do 
Cratic 
ut the 
om a 
1 now 
along 
tal to 
to be 
have 
onfu- 
re of 
noral 
’ and 
dern 
The 
real 
ging 
lany 
ort- 
serf- 
that 
the 
f it, 
led 
tific 
all 
ong 
nts 
of 


(c) some serious errors, in conflict with 
both those ancient and those modern in- 
sights. Let me now say a little in explana- 
tion of that threefold assertion, begin- 
ning with (a). 

Recognition of the rightful and needful 
supremacy of reason is one central and 
permanently valid and vitally important 
insight, inherited or continued by the 
modern from the ancient-medieval cul- 
ture. A society of free men cannot flour- 
ish and endure if its culture abandons 
the exaltation and full use of reason, no- 
where more complete than in Plato, 
Aristotle, and Aquinas, and succumbs to 
irrational and antirational tendencies of 
“thought.” But the ancient “rationalism” 
isgenerally accused by modern “liberals” 
of involving an illiberal, authoritarian 
“dogmatism.” There is some truth in 
this, but the nature of the problem at 
stake is seldom understood. Deductive 
or demonstrative reason has to proceed, 
of course, from premises, and the valid- 
ity of the basic premises or “first princi- 
ples,” whatever ones are chosen, never 
can be demonstrated. But this does not 
mean that they must be chosen at ran- 
dom or affirmed arbitrarily and cannot 
be tested critically at all. “Induction” 
from experience—ascent from “particu- 
lars’ directly experienced, to principles 
exemplified in them—is the proper 
source of premises to be used in “deduc- 
tive” arguments. Plato, Aristotle, and 
Aquinas recognized this and strove to 
practice it, as fully as any modern 
thinkers ever have done. “Induction,” 
however, is no simple but a very difficult 
process; in itself (apart from the deduc- 
tion which must follow and lead back to 
the final step of “verification,” not to be 
confused with the initial phase or induc- 
tion proper) it is not, strictly speaking, 
a logical process at all but is rather im- 
aginative or speculative; experience of 
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particulars “suggests” ideas or hypoth- 
eses about the principles they may 

exemplify, and the development of these 

suggestions of experience into provision- 

ally trusted principles is “‘speculation.” 

Only when a speculative set of principles 

has been developed can strictly logical 

thought begin—analysis of the implica- 

tions or consequences of that set of prin- 

ciples; and only when this analysis has 

been carried out to the point where defi- 

nite expectations about new experience 

emerge, and the latter are “checked” 

against the actual new experience, can 

the confirmation of premises occur 
(through confirmation of conclusions 
from them). Now what the ancient-me- 
dieval, classical philosophy lacked was 
adequate techniques for the final step, 
empirical “verification”; it was an induc- 
tive and deductive, or speculative and 
logical, philosophy, but could not prop- 
erly test its conclusions and thus its 
premises by joining theoretical with ex- 
tensive and intensive, systematic, and 
accurate factual, or experimental and 
other observational investigations. Also 
it was (quite properly) even more con- 
cerned with values (‘‘the good” and its 
elements) than with “facts” (without 
explicitly separating these concepts and 
combining them  correctly—something 
modern thought has still not achieved) 
and was led to formulate and rely on 
premises or first principles whose impli- 
cations in the sphere of the natural and 
all purely explanatory-predictive sciences 
were not suitable to make the latter effec- 
tive rational-and-empirical sciences. 

The defects of the classical (Aristote- 
lian) natural philosophy and the fail- 
ure to develop adequate techniques for 
“verification” were interdependent; im- 
perfect theories, not of a nature to be 
scientifically verified or dis-verified, in- 
hibited development of experimental 
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techniques, and the lack of the latter 
prevented correction or improvement of 
the theories. Now the modern sciences 
(those concerned not with values but 
solely with actualities considered in ab- 
straction from their values) have cor- 
rected those defects of the ancient- 
medieval, primitive sciences out of which 
they have developed and become success- 
fully empirical as well as rational sci- 
ences. But there has been no similar or 
parallel achievement in the sphere of the 
study of values—aesthetics, ethics, juris- 
prudence, and the ethical sides of politi- 
cal- philosophy or science and political 
economy. In this sphere, efficient tech- 
niques for verifying or in that sense test- 
ing general “‘value judgments” by or up- 
on the relevant (emotional) ingredients 
of particular experience are still lacking, 
as completely as they ever were. Hence 
in this sphere there still is only the choice 
between the firmness of convictions 
which those with opposing convictions 
will always call “dogmatism” and the 
kind of skepticism or permanent inde- 
cision which merely invites some more 
irrational dogmatism to supplant it and 
meet the inevitable demand for convic- 
tions which it fails to meet. Modern 
“liberals” are often fully as “dogmatic” 
in their way of holding their own basic 
convictions as any Thomist ever was; 
and, when they are not, they are so con- 
fused, unstable, and extremely ‘“open- 
minded” in all directions that they drive 
many by reaction against them into the 
arms of the worst modern isms. The 
basic premises or principles or ““dogmas’’ 
of the classical philosophy in the sphere 
of values undoubtedly need revisions if 
they and conclusions from them are to 
figure at all in modern education; but I 
think a revival of them, with revisions, 
is needed to restore the full rationality or 
sanity of “liberalism” itself. 


For “liberalism” as a civic morality 
began as just such a revival and revision, 
during the “enlightenment,” of the 
classical ideas of ethical “natural law” 
and “natural rights” which had been uni- 
versally accepted in the Middle Ages but 
had undergone a widespread, partial 
eclipse in the intervening epoch of the 
Renaissance and the Reformation. And 
the general desertion of those ideas again 
by more recent “liberals,” since the end 
of the eighteenth century, has meant or 
entailed a progressive disintegration of 
the “liberal” outlook and paved the way 
intellectually for the rise of the present- 
day antiliberal “‘ideologies.”’ General ac- 
ceptance in a society of free men of a 
definite pattern of principles of ethical 
“natural law” (principles of objective 
right or justice in mutual dealings and 
human relations) is necessary in the long 
run to the orderly functioning and the 
preservation of such a society. Freedom 
for all as individuals, and the preserva- 
tion of an orderly society which works 
effectively for the common welfare of all, 
can be reconciled only in so far as all or 
most individuals tend to recognize, agree 
on, and act in harmony with the morally 
valid rights of all, and the moral obliga- 
tions everyone has in virtue of the rights 
of his fellows. And impartial perception 
of one’s own and other people’s inter- 
related rights and duties, in particular 
cases or situations where action is con- 
templated, requires (and feeds) concep- 
tual or rational knowledge of the moral 
laws, of which the particular rights and 
duties in question in the particular case 
are instances. The “natural,’”’ moral laws 
define the conditions of realization of 
good human lives and societies, as aes- 
thetic laws define the conditions of real 
beauty in works of art, as the laws of 
logic define the conditions of arriving 
at truth in rational inquiries, and as phys- 
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ical laws define the conditions of occur- 
rence of the specified types of physical 
events. All these and other groups of 
“natural laws” must be internally and 
mutually consistent subpatterns within 
one all-embracing pattern of cosmic 
order; and they must all be discoverable 
by human reason, by induction from ex- 
perience (of particulars) leading up to 
the laws or principles, and deduction 
from them leading down again to their 
exemplifications in the same and other 
particulars (old and new experience). 
Such were the convictions, implicit or 
explicit, of Plato, Aristotle, the Stoics, 
many Church Fathers, the medieval 
Schoolmen, and plenty of early-modern 
writers down through the eighteenth 
century. And it was this belief in a ra- 
tionally knowable, cosmic order or sys- 
tem of systems of “natural laws,” includ- 
ing the moral laws through observance of 
which men can achieve good lives and so- 
cieties, which supported the belief that 
cultivation of and education in “the 
liberal arts’”—philosophy and the fine 
arts and the natural and moral sciences— 
would lead to the full-rounded wisdom 
for living needed by free men, including 
moral and political wisdom. 

Medieval thought was completely 
permeated by that belief in a rational, 
cosmic order conceived to include as an 
integral part of itself the true moral 
order, or system of ethical natural laws 
defining the reciprocal rights and duties 
of all as members of society. And while 
it is true that the prevalent medieval 
“version” of the ethical natural laws in 
their detailed elaboration contained #0 
some extent a conservative, aristocratic 
or undemocratic, and authoritarian bias; 
it also is true at the same time, as the 
best authorities on the Middle Ages 
agree, that important, liberal implica- 
tions were developed much further and 
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had much more effect than modern 
“liberals” ignorant of the Middle Ages 
ever recognize. The prevailing theory 
of the “contents of the code” of civic- 
ethical natural laws, sanctioned mon- 
archy, aristocracy, a hierarchy of social 
classes, serfdom, and the rest. But the 
kings and lords and all human superiors 
were universally held to be under and 
not above the laws, which they could 
not make but could only “find,” declare, 
and enforce; and the laws were held to 
confer on the rulers not only rights and 
powers but also definite duties to their 
subjects, and to confer on all, even the 
humblest of the latter, definite rights; 
and the subjects as rational men could 
apprehend the only true laws independ- 
ently and be justified in resisting wicked 
rulers who tried to impose false human 
laws in violation of the natural and only 
true or valid laws. Even serfs had rights, 
defined in the customary laws of each 
locality which served as rough expres- 
sions of the natural laws applied to locai 
conditions, and protected by definite 
procedures in the manorial courts. In 
short, while sanctioning great inequalities 
of wealth and power and social position 
and much control of “inferior” by “‘su- 
perior” persons, medieval law (all held 
to be, if valid, simply formulated natural 
law) imposed real restraints on sheer hu- 
man power and arbitrary will and gave 
real protections to important liberties 
and rights for all individuals. Political 
machinery for enforcing respect for the 
rights of the many or the humble was de- 
fective, and the rights assigned to them 
in theory were too limited, as the pre- 
vailing apprehension of the moral laws 
was biased in favor of the upper classes. 
But the degree of this bias was not un- 
limited, and the ideas of the sacredness 
of all human personalities, their equality 
before God, and the rights of all in jus- 
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tice to all the freedoms, opportunities, 
and means requifed for good human 

_ lives were definitely all there in medieval 
thought as seeds of the modern liberal 
conception of a democratic society of 
free, equal, and fraternal citizens. 

Over much of the interval, however, 
between the end of the thirteenth and 
the second half of the eighteenth cen- 
turies, the philosophic theory of ethical 
natural law underwent a widespread, 
partial eclipse; and this statement must 
be expanded a bit in order to bring out 
the character of the immediate back- 
ground of the “liberal” revival and revi- 
sion of that theory. Disintegrative tend- 
encies in the modern development of 
Western culture appeared very early 
and were at a sort of first climax in the 
epoch of the Renaissance and Reforma- 
tion. To begin with, the late-medieval 
triumph of nominalism in philosophy de- 
stroyed, for minds thoroughly affected 
by it, belief in the reality of ‘natural 
laws” of any kind; if only particulars are 
real and all universals (concepts) and 

‘patterns of them are invented, conven- 
ient, mental fictions, the physical sci- 
entist’s pattern of order in events and 
the moralist’s pattern of order in real 
values or elements of the good life and 
the good society are alike imaginary. 
But this purely philosophical, disintegra- 
tive influence has taken centuries to 
work out its full effects in the history of 
philosophy—leading eventually to the 
kind of “empiricism” which involves 
subjectivism (even as to particulars), 
and still later to those recent, diverse de- 
velopments of subjectivism—romanti- 
cism, positivism, and pragmatism. And 
in the meantime other disintegrative in- 
fluences in spheres of culture and life 
other than that of explicit, general phi- 
losophy have also been at work. One 
such influence was widely conspicuous 


in the Renaissance—the growth of ex. 
pansive, worldly, economic, and political 
ambitions, both in private men and in 
the rulers of emerging nation-states, and 
the associated growth of purely means. 
to-ends or applied cause-and-effect think- 
ing, and the tendency of ambitious men 
and groups to throw off moral scruples 
openly, as hindrances to the most effi- 
cient pursuit of their ends. Machiavellj 
is the perfect illustration of that tend- 
ency. The rulers and leading statesmen 
of the greater nation-states long after 
Machiavelli’s time, in the seventeenth 
and eighteenth centuries, were full of the 
same spirit and, while sometimes paying 
lip service to the old ideas of divine and 
natural moral laws, claimed powers and 
a position above the laws binding on 
their subjects, and “rights” to use un- 
scrupulous means in their incessant 
“game of power politics,’ which no 
medieval mind would have sanctioned. 

In a wholly different way, the Prot- 
estant reformers, for all their merits, con- 
tributed a disintegrative influence of 
still another kind; in religion and in 
morals as well, they withdrew much that 
medieval thought had placed in the do- 
main of “‘natural reason’’ into that of the 
supernatural and extra-rational author- 
ity of revelation, and thus discouraged 
rationalism and the belief in ethical 
natural law. They diminished the pres- 
tige of authority and aided the growth 
of liberty, of course, by attacking the 
authoritarian church and_ proclaiming 
the right of private judgment (about 
the meaning of each passage in the 
Bible). But not only was the new author- 
ity (the Bible as interpreted by each be- 
liever) conducive to disintegration of the 
body of Christians and their faith in- 
stead of to unity; at the same time, also, 
the denial that reason working inde- 
pendently of what it found in the Bible 
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could be trusted to discover the true 
moral law or any part of it was a ban on 
continuation of the sort of effort to reach 
rational agreement, which had done at 
least as much as the authority of the 
church to produce the substantial unity 
of medieval thought. Henceforth in 
orthodox Protestant circles, in the main, 
moral as well as religious thought em- 
phasized not the attempt of reason to 
discover the principles of ethical natural 
law but only rival interpretations of and 
arguments from Bible texts—supernat- 
urally revealed and authoratitive, un- 
questionable premises. Melancthon and 
a few other Lutherans defended the 
theory of ethical natural law but got no 
support there from Luther himself; and 
the latter not only belittled reason but 
did German culture an immense dis- 
service in another way also, through his 
doctrine that this world, and especially 
the political state, is the devil’s own do- 
main and cannot be moralized; that 
Christian morality is purely an affair of 
“inner” rectitude in the soul of the in- 
dividual Christian and cannot reform 
earthly society. Calvinism, on the other 
hand, did set out strenuously to reform 
earthly society and make all its prac- 
tices truly Christian, by Calvinist stand- 
ards; but orthodox Calvinists looked al- 
most solely to the Bible for all the prem- 
ises of true morality and were chary of 
recognizing any capacity in “natural 
reason” to develop an independent, 
philosophic ethics, or, in other words, to 
discover ethical natural laws. Calvinistic 
ideas of civic morality soon developed in 
the direction of democratic ideas, and 
modern democracy owes much to Cal- 
vinism; but the liberal philosophy of 
ethical natural law and the natural 
rights of all men was developed in the 
largely Calvinistic countries not by 
orthodox Calvinists but by dissenters 
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from that body of dissent; Arminians 
like Grotius, liberal former Calvinists 
like the Cambridge Platonists and Fran- 
cis Hutcheson, Proto-Unitarians like the 
poet Milton, near-deists and deists like 
Locke and Shaftesbury, etc. 

Most Catholic thought after the Ref- 
ormation and the Counter-Reformation 
seems likewise to have grown less ration- 
alistic and less liberal or more exclusive- 
ly supernaturalistic and authoritarian; 
little was heard of Thomism from Catho- 
lics in the eighteenth century, and the 
purely modern dogma of papal infallibil- 
ity marked the growth of authoritarian- 
ism within the church, while its support 
of Catholic monarchs and all their 
claims to power and its tacit complicity 
in their often unscrupulous policies 
grew more pronounced. Hence the devel- 
opment of liberal thought in Catholic 
countries was forced to be strongly anti- 
clerical; and this goes far, I think, to ac- 
count for the failure of both the church 
and most modern liberals to recognize 
the important resemblance or partial 
agreement, despite the measure of real 
disagreement, between late eighteenth- 
century liberal and medieval ideas of 
ethical natural law and the natural right 
of all human beings. The liberal ideas 
were developed, from the Renaissance 
on but with a culmination in the late 
eighteenth century, by three sorts of 
writers: Renaissance ‘humanists’ like 
Erasmus and many others, representing 
an outlook entirely different from that of 
Machiavelli and his kind, building on 
ancient classical thought more than on 
Christianity, and standing as disregard- 
ed moderates on the fringe of the Ref- 
ormation controversy; the liberal dis- 
senters from Calvinism already men- 
tioned, in the mainly Calvinistic part of 
the Protestant world; and anticlerical 
writers in the Catholic countries (chiefly 
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France). But the continuity with medie- 
val thought is clear in all these writers 
who made much of ethical natural law; 
Locke’s account of the latter, for exam- 
ple, derives from Hooker (Ecclesiastical 
Polity), who repeated and quoted Thom- 
as Aquinas; and the eighteenth-century 
French “Physiocrats”’ (the first modern 
liberal economists) talked of ethical (as 
well as economic) natural laws in very 
nearly Thomistic terms. Most political 
and social thought and practice—all that 
the liberal reformers protested against— 
had long been influenced chiefly by 
other sorts of ideas, involving no real 
recognition of amy conception of ethical 
natural law. Amoral doctrines of absolute 
authority and “reasons of state’’ excus- 
ing unscrupulous policies had long been 
uppermost; the “old regime’’ in its de- 
cadent old age had developed a wholly 
different spirit from that predominant in 
the Middle Ages and became a system 
not only of aristocracy and privilege but 
of frankly cynical or amoral statecraft— 
not too dissimilar, except for its polite 
elegance, from modern “fascism.’’ The 
liberal-democratic movement was, of 
course, supported by insurgent middle- 
class and popular “interests” as well as 
by moral ideas; but the latter as devel- 
oped by liberal intellectuals played a 
guiding role, and they were in form and 
content a revival, as well as a revision, 
of medieval ideas of ethical natural law. 

Of course, the revision was important 
and, in part, a great improvement— 
replacing the aristocratic bias of the 
medieval applications with a fully demo- 
cratic and liberal assertion of the equal, 
moral rights of all human beings, and 
vision of the moral end as the common 
welfare of all mankind. But, at the same 
time, this eighteenth-century liberal 
theory of the system of ethical natural 
laws or the moral order included in the 


cosmic, natural order had very serious, 
new weaknesses which led to great 
errors while the theory remained jn 
vogue and caused its speedy.and com- 
plete collapse in the nineteenth century, 
Unlike the medieval theory in the total 
context of medieval thought, the liberal 
theory in its total context of eighteenth- 
century thought had noadequate general, 
philosophical foundation. Real metaphys- 
ical inquiry, into first principles con- 
cerning the ultimate structure of all real- 
ity, had gone out of fashion in the early- 
modern period. The trend of all thought 
toward preoccupation with the infinitely 
spread-out and varied, empirical end of 
things had gone far enough to produce a 
prevalent aversion to serious pursuit of 
full understanding of the most funda- 
mental and general truths. Hence the 
liberals for the most part merely asserted 
their views of the principles of ethical 
natural law, with little effort to derive 
them from more basic premises about 
the nature of things. There were inter- 
esting efforts, by Quesnay (the ‘‘Physio- 
crat’”’), Adam Smith (in his Theory of the 
Moral Sentiments), and others, to de- 
rive them inductively from experience 
of particular moral values. But these 
attempts ran counter to another aspect 
of the prevailing trend of modern 
thought, into exclusive concern with ac- 
tualities considered in abstraction from 
their values, and with only predictive 
and technical, cause-and-effect or means- 
to-ends thinking; and so made no wide- 
spread, deep, or lasting impression. But, 
worst of all, the early-modern liberals 
invariably confused their ideas of the 
ethical natural laws with their ideas of 
predictive social scientific laws analogous 
to the laws of Newtonian physics; and 
this confused blend of ethics and deter- 
minism involved an egregious optimism 
—a tendency to imply that nature and 
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human nature do actually and necessar- 
ily function so as to insure an eventual, 
perfect, and automatic conformity of all 
actual deeds and social events with the 
requirements of ideal justice among all 
and final maximization of the true wel- 
fare of each and all. Men came to be 
thought of as mechanical units in a social 
mechanism—human, rational units, to 
be sure, but “‘reasoning machines,’’ di- 
rected by their circumstances, experi- 
ence, interests or desires, and merely in- 
strumental reason, to act so as to attain 
the fullest satisfaction of their wants. 
And the ethical ideal for conduct was 
merged with actuality through a tacit 
assumption that men are by nature 
good as well as rational—that they want 
and pursue only ends or satisfactions al- 
ways in harmony with the greatest wel- 
fare of their fellows in general or the 
whole community. Soon the develop- 
ment of “‘social science’’ theory on these 
lines made a separate notion of ethical 
natural laws superfluous for it, and the 
latter was dropped in favor of pure 
utilitarianism—a theory of universal 
pursuit of want-satisfactions simply. And 
in both forms, liberal theory tended in 
that epoch (1750-1850) to lead to an ex- 
treme individualism or failure to empha- 
size the moral obligations of individuals 
to the community; to imply that if all 
were free and simply pursued their pri- 
vate interests rationally, the common wel- 
fare of the community would be an auto- 
matic by-product which none need worry 
about. 

More recent liberal thought has swung, 
by now, far away from that individual- 
ism to ideas of democratic (popular 
majority) control, through government, 
over self-interested private activities, to 
make them conform to the requirements 
of best service to the common welfare of 
the whole community. But this newest 
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variety of liberal thought has one thing 
in common with the old individualism: 
neither view has any effective vision of a 
pattern of objective principles of justice, 
to be not derived from subjective, arbi- 
trary, human desires but apprehended 
by reason as defining the really valid 

rights and binding duties of all, or the 

real structure and requirements of the 

real common good. The arbitrary, collec- 

tive will of the political majority is no 

more certain to coincide with the real 

requirements of the real welfare of all 

than is the resultant of the free interac- 

tion, in the markets; of the arbitrary, 

private wills of all individuals. Nor can 

scientific-technical study of the condi- 

tions of maximizing the social aggregate 

of material welfare alone solve the prob- 
lem; there remain not only the problem 
of what distribution of that welfare is 
just, and the problem of rightly identify- 
ing, emphasizing, and obtaining the far 
more important, nonmaterial constitu- 
ents of individual and social welfare, but 
also the problem of making evident to all 
individuals and groups, and effective 
through their rational minds upon their 
emotions and wills, the superior impor- 
tance of the true common good above 
their selfish, special interests or desires. 
The majority, and “pressure groups,” 
and legislators and officials, as well as the 
governed in their private activities, need 
a control of their aims not merely by 
“expediency” in their situations but by 
moral knowledge—knowledge of the real, 
objective, moral laws. Most “liberals” 
of all varieties have long been without 
any clear, acknowledged belief in and 
definite, elaborated vision of the pattern 
of real moral laws; but, without this, 
“liberalism” is bound to go on disinte- 
grating and giving way to the antiliberal 
isms which frankly exalt the sheer power 
or might and cleverness and arbitrary 
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desires of dominant groups as the archi- 
tects of “order” in an otherwise chaotic 
world of lawless “‘freedom’’ for the con- 
flicting, arbitrary desires of all. Freedom 
and order can be reconciled only through 
prevalence of knowledge and acknowl- 
edgment of the moral order not created 
by human power but discovered by hu- 
man reason as the right order and actual- 
ized by co-operation. 

I am now ready, at last, to return to 
education, and point out briefly, in con- 
clusion, the problems posed by the im- 
pacts of confused “liberalism” on ideas of 
“liberal education.”’ It has seemed neces- 
sary to sketch the historic relations of 
“liberalism” to the older culture and 
philosophy which supplied the content 
or pre-democratic, general education for 
the “‘free’’ minority, and to the present- 
day problem of moral order in societies 
in which all are “free,” in order to bring 
out the bearings of “liberalism” on the 
task of organizing general education for 
all in this modern world to fit our free 
citizens for their responsibilities. Our 
thinking about this educational task is 
affected both by what remains alive 
among us of the ancient ideal of a round- 
ed, adequate, and coherent patterned 
education and by modern ideals that de- 
rive from a now past, or the current state 
of circumambient “liberal” feeling. 
Rounded education (“liberal’’ in the 
ancient sense) and the requirements it 
would have to impose on all students to 
learn all the essentials of a free man’s 
equipment for life and citizenship are 
opposed by some in the name of “‘free- 
dom” for each student to choose his 
studies according to his “‘interests.’’ This 
attitude reflects the surviving influence 
of the older, extremely individualistic 
“liberalism” on educational thought and 
practice. Rounded education, designed 
among other things to produce moral 


and political wisdom, and “compulsion” 
to get this to all students, is in line, how. 
ever, with the current desires of those 
more “up-to-date” liberals who stress 
not individualism but community wel- 
fare through democratic control and are 
concerned to use education to inculcate 
liberal as opposed to antiliberal senti- 
ments. But this redoubles the opposition 
of the old-style educational “liberals,” 
making them fear not only a return to 
uniform, prescribed education or ‘“com- 
pulsion,”’ but also a conversion of educa- 
tion into “propaganda” for social ideals 
in conflict with their own. And the new- 
style “‘liberals,’’ while ready for some 
program requiring all to get a rounded 
education, fight anything savoring of re- 
newal of the pre-democratic or pre- 
modern content, the classical philosophy, 
etc., as “‘reactionary.’’ My views on these 
conflicts have already been implied 
pretty clearly and may now be stated 
rather briefly. 
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The old, or nineteenth-century, indi- 
vidualistic liberalism inspired both pro- 
gressive education in the lower schools 
and the tendency at the college level 
most fully expressed in the free elective 
system at Harvard under Eliot. Let the 
spontaneous interests of the child or the 
young man find free expression and 
satisfaction in his education; discover 
and respond to those interests only and 
don’t impose studies to which there is no 
interested response; let the free individ- 
ual learn all that he develops a desire to 
learn, and nothing else. Back of this, 
implicitly, was the optimism of the 
early-modern liberal philosophy—the as- 
sumption that all are endowed by nature 
with all the interests that are best for 
them and for their best functioning in an 
automatically harmonious society and 
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that all they need to do, for their own 
welfare and that of their fellows, is to 
follow their own interests or “natural 
bents.” There was no perception of the 
fact that interests reflect opinions about 
values and that having a valid set of 
interests depends on having knowledge 
of the real order of real values—the pat- 
tern of final and instrumental goods es- 
sential for a really good life. One ac- 
quires interests by discovering values; 
and, while effective education requires 
that the interests of the students be 
aroused, the task is one of making the 
values of appropriate studies evident to 
them and not one of catering to their 
already conscious, accidental sets of in- 
terests, based only on whatever opinions 
about values their backgrounds have 
given them. This does not mean, of 
course, that different individualities do 
not require, in part, different educations; 
the pattern of real values is not uniform 
in all details for all, but in some degree 
unique for each person—although many 
values are essentially the same for all. 
But still it is essential that educators 
play the leading role in working out with 
different students the proper adjust- 
ments of the common program to their 
special needs and aptitudes. This they 
cannot do on any but an arbitrary basis, 
however, if they themselves have no 
rational knowledge of the real order of 
real values but are merely pitting their 
opinions or prejudices and resulting in- 
terests against those. of the students; 
“compulsion” that is arbitrary, not 
grounded in a clearly superior wisdom 
eventually understandable as such by all 
rational minds as they mature, is indeed 
tyranny—unjustified infringement of in- 
dividual liberty. This is the real explana- 
tion of the origin of the free elective sys- 
tem, and the real dilemma in the quest 
for an adequately good substitute for it. 
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The old “compulsory” program for all 
had become a “dead tradition,”’ ill ad- 
justed to its ends under modern condi- 
tions and carried on with no adequate 
understanding of its grounds or raison 
@’étre even on the part of its defenders; 
and as teachers could no longer convince 
themselves, their colleagues, the stu- 
dents, and the public that they knew 
what all educated men ought to know 
and why, the easy solution was to offer 
everything and let every student take 
what he pleased. And our basic difficulty 
now is that we still lack a reasoned 
philosophy of what the common content 
of general education for all ought to be 
and why it ought to be that, on which 
rational agreement among all or most of 
those concerned at all with education 
can be reached. This means that there is 
indeed some danger now that one or an- 
other group with an arbitrary program 
to impose may succeed in imposing it in 
this or that institution, by force or man- 
euver, against substantial opposition 
which they cannot win over by rational 
argument because the grounds of their 
own convictions are not really clear and 
convincing. And the still greater danger 
is that of clash and deadlock among rival 
programs, all lacking adequate, persua- 
sive wisdom. Attainment of and agree- 
ment on a rational philosophy of educa- 
tional values is not easy in the midst of 
our largely disintegrated culture, which 
has long lacked anything approaching 
universal agreement on the real pattern 
of real values in any sphere. In this situa- 
tion it is best to proceed slowly, with 
great patience and moderation, and in- 
troduce educational reforms only in 
steps when wide agreement on each step 
is reached by patient inquiry and discus- 
sion. Chaos is bad, but drastic efforts to 
achieve order by imposing factional pro- 
grams while they are still that, and many 
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are unconvinced of their merits, can 
hardly fail to breed worse chaos. In edu- 
cation, as in liberal society at large, we 
need to discover the truly rational order 
or pattern which can win general assent 
and be made actual by general, free co- 
operation. And it will make room for 
proper freedom for students, too, to dis- 
cover and fill their special needs with the 
help of their teachers and to question re- 
quirements and be shown the values be- 
hind them and acquire the interests 
called for. 


EDUCATION IN LIBERALISM 


But in what way can we discover what 
the common content of a modern, 
rounded education should be? It is na- 
tural to look for a unifying objective, to 
bring ideas into focus; and the current 
crisis for free societies makes many intent 
on the objective of forming students into 
loyal and effective defenders of all the 
values that are threatened. But the 
“fighting faith” of the free societies is a 
chaotic hodgepodge of quarreling varie- 
ties of “‘liberalism’’; and an educational 
program premised on any one version of 
the set of “liberal” values, will appear 
illiberal, antiliberal, “reactionary,” or 
“socialistic” in implied social aims, to 
other sorts’-of “liberals.” Moreover, 
since no group of “liberals” has a com- 
plete and thorough, rational philosophy 
of its own scheme of values, there is 
bound to be an element of “propaganda” 
in the bad sense—manipulation of minds 
by dogmatic eloquence or by subtle 
influence, rather than education leading 
to rational convictions through examina- 
tion of all alternatives and real reasoning 
by students and teachers on all the issues 
—in any program for making education a 
bulwark of liberalism as defined by its 
sponsors. And, finally, the whole idea is 
too narrow in that it suggests subordi- 
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nating all education to the one aim of 
making students believers in some idea 
or vision of the good society, when that 
is only a part of what they need. Each 
free man needs a proper outfit of social 
ideals, and ideals for his personal life, 
and knowledge of general conditions of 
and means to realization of his ideals in 
both respects, and knowledge of how he 
reached those ideals and that instrumen- 
tal knowledge, and how he can, through- 
out his life, proceed to modify and im- 
prove them all by extracting the mean- 
ing of all new experience. “Liberals” in 
their sudden discovery of the need to 
have, keep, teach, and perpetuate a defi- 
nite set of civic-ethical ideals or convic- 
tions instead of indifferently tolerating 
all convictions and only questioning 
them all perpetually, and mainly stress- 
ing the nonvalue or factual and scientific 
technical inquiries, are in danger of 
swinging to the other extreme—concen- 
trating too much on teaching values or 
ideals and forgetting the importance of 
the great part of education where de- 
tachment should reign and the stress be 
on what is provable to all whatever their 
ideals are. This is especially important in 
the “social sciences,”’ where much, al- 
though by no means all, is independent 
of all social-moral value judgments. We 
had better think of the educational task 
as one of equipping the members of free 
society to approach its problems and 
the problems of their lives with informed 
intelligence, giving them enough knowl- 
edge of natural science and social science 
(not moral but explanatory-predictive) 
principles and methods to enable them 
to add to knowledge of this kind through 
later reading and experience and reflec- 
tion and become intelligent about the 
actualities and processes they may have 
to cope with or help to control, and ini- 
tiating them into reflective thinking 





about val 
and civil- 
reasoned 
convictiol 
courses il 
philosoph 
josophies. 
“breadth 
express @ 
such teac 
yictions, 
other an 
had bet! 
educatio 
restoring 
and unit 


LIBERAL EDUCATION AND LIBERALISM 


about values—aesthetic, private-moral, 
and civil-moral—and the achievement of 
reasoned but eventually settled and firm 
convictions, by using for this purpose 
courses in literature and the fine arts, 
philosophy and ethics, and social phi- 
losophies, where teachers combining 
“breadth” of mind with convictions they 
express and defend freely, and different 
such teachers with different sorts of con- 
victions, lectures and argue with each 
other and the students. Above all, we 
had better make sure that reforms in 
education which look in the direction of 
restoring breadth, generality, catholicity, 
and unity to every student’s whole edu- 
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cation, do not at the same time also look 
or seem to look toward molding students 
into liberals of some special variety. The 
scholar-specialists who want to preserve 
free election of concentrations and dis- 
tribution courses, and keep things much 
as they are, will offer enough resistance 
to any plan for making the student’s 
whole education more liberal in the 
ancient sense, if that is all they see at 
stake; but they will be still more dis- 
turbed, and rightly, if enabled to suspect 
an intention also to impose “education 
in liberalism”’ as the sponsors of the new 
plan conceive the latter. 
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THE FORMALISM IN KELSEN’S PURE THEORY OF LAW 


GUSTAV BERGMANN AND LEWIS ZERBY 


ANS KELSEN’S position in the his- 
H tory of legal thought is by now 
secure, and there is no need to 
enumerate once again his many and sig- 
nificant contributions to jurisprudence. 
Scholars both inside and outside the 
legal profession have praised his pro- 
fundity, originality, and erudition. The 
tribute which we shall offer is of a differ- 
ent and, in our opinion, higher sort; it is 
the praise implied in any persistent and 
stubborn attempt to understand what a 
man has to say. Much of Kelsen’s work 
is easily understood, since he writes for 
the most part with admirable lucidity 
and precision; but there are also aspects 
of his thought which are very difficult to 
follow and are, it seems to us, vitiated 
by numerous inconsistencies. We refer, 
among other things, to his description of 
law as something formal. In this paper 
we shall distinguish the several meanings 
with which the term “formal” occurs in 
Kelsen’s writing; also an attempt will be 
made to criticize these various connota- 
tions. Since “formal” and “formalism” 
are among the key notions of the Pure 
Theory of Law, such criticism should 
yield insight into its structure. 

The discussion falls into two parts. 
The first half, which consists of three 
sections, explores the three main mean- 
ings which “formal” and “formalism” 
have in the Pure Theory. The first sec- 
tion deals with formality as purity in the 
peculiar Kantian sense in which method 
and subject matter of a science ought to 
be pure; the second section deals with 
formalism in the categorial sense in 
which the notion is used by Kant; the 
third section elucidates the sense, not 


peculiar to Kelsen, in which the law it- 
self and certain aspects of its study can 
be called structural or formal disciplines. 
Tracing the fusions and confusions be- 
tween these meanings and, probably, 
also some undercurrents of meaning due 
to specifically legal usage amounts to a 
critical analysis of the Pure Theory in 
its more philosophical aspects. 

The second part of the paper also con- 
sists of three sections which contain 
elaborations, elucidations, and also some 
indications concerning our frame of ref- 
erence. The fourth section shows the im- 
plications of the analysis contained in 
the first part for Kelsen’s doctrines of 
the unity and universality of the law and 
of the basic norm. The fifth section deals 
briefly with the practically motivated 
critics of Kelsen who resent his “‘for- 
malism,” by which they mean his neglect 
to provide what they regard as adequate 
tools in the ideological battle of the day. 
The position from which the present 
analysis is undertaken is that of scientific 
empiricism (logical positivism), but only 
very few and casual references to this 
viewpoint will be found in the first five 
sections. The reasons for this apparent 
neglect will be given in the sixth and last 
section. Since a relatively precise mean- 
ing of the term “formal” is peculiar to 
logic, some remarks on the philosophy of 
law in general and the Pure Theory in 
particular as the logic of the law will be 
included. 

I 

The Pure Theory of Law distin- 
guishes law from all other practical and 
theoretical disciplines. Law is law and 
jurisprudence is jurisprudence only in so 
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tar as they are not ideology, psychology, 
sociology, ethics, or politics; the Pure 
Theory of Law is the pure science of a 
law thus purified. This yields a first, ob- 
vious meaning of “formal”: a theory or 
science of law is pure or formal if and only 
if it is free from admixture with foreign 
elements. Kelsen first distinguishes the 
science of law from ideological elements 
which have traditionally been associated 
with the philosophy of law, especially by 
those jurists who believe that they 
should not only investigate the law, as it 
actually is, as positive law, but also, gua 
jurists, measure it with the yardstick of 
some ideal or natural principle of justice. 
With such doctrines Kelsen is in the 
sharpest disagreement; it is conservative 
to say that he was and still is, particular- 
ly among Continental thinkers, the pro- 
tagonist of the fight against the natural- 
law school in our generation. In this and 
only in this respect his thought runs 
parallel to the legal naturalism and real- 
ism which have developed during the 
last two generations, particularly in this 
country. But, unlike these movements, 
the Pure Theory of Law borrows its ar- 
guments against the old rationalistic 
doctrine not from pragmatist empiricism 
and the anthropological or behavior sci- 
ences but from the rationalistic episte- 
mology of Kant and the intuitionism of 
Husserl. This is its basic paradox. 

The Reine Rechtslehre begins force- 
fully with the statement, “The Pure 
Theory of Law is a theory of the positive 
law,” and in the next paragraph this is 
reinforced with, “It seeks to answer the 
question what and how the law is, not 
the question how it ought to be or how it 
ought to be made. It is a science of law, 
not a politics of law.” The Pure Theory 
of Law, then, would distinguish between 
the science of law and the ideological 
statements of those who are concerned 


Ii! 


with politics or justice, de lege ferenda, 
rather than with any objective and ra- 
tional science, de lege lata. In a recent 
article Kelsen reiterates his belief that 
justice is not a possible subject matter 
for what he conceives to be rational sci- 
ence. 

Justice is an irrational ideal. The usual asser- 
tion that there is indeed such a thing as justice, 
but that it cannot be clearly defined, is in itself 
a contradiction. However indispensable it may 
be for volition and action of men, it is not sub- 
ject to cognition. Regarded from the point of 
view of rational cognition, there are only inter- 
ests, and hence conflicts of interest.' 


However, as we shall point out later 
on, Kelsen himself, in spite of all this 
tough-minded ethical relativism, does 
not always succeed in keeping the Pure 
Theory pure from his own ideology. 
Moreover, it is not easy to see how ethics 
can be denied the character of a science 
by a writer who proposes to constitute 
jurisprudence as the science of a par- 
ticular kind of objective oughtness. 
There are, in our opinion, few things on 
which Kelsen is so vague as on the nature 
of ethical theory and its relation to the 
theory of law, on the one hand, and to 
sociology, the science which deals with 
ideologies, on the other; or, does he mean 
to imply that philosophical ethics is 
merely ideology, a term which he uses 
with all its naturalistic and relativistic 
implications? If so, this is a strange posi- 
tion indeed for a Neo-Kantian whose 
background manifests itself continuously 
even in his diction, by the use of such 
quaint phrases as “rational science”! The 
vagueness of Kelsen’s axiology is par- 
ticularly evident in the following passage 
from one of his recent articles: 


A “value judgment” in the sense of a state- 
ment essentially different from any statement 


: “The Pure Theory of Law and Analytical Juris- 
prudence,” Harvard Law Review, LV (1941-42), 49. 
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about reality asserts a relation between an ob- 
ject and a norm whose existence is presupposed 
by the person making the statement..... / A 
value is subjective if its object is valuable only 
for those who are interested in this object. Such 
is the case when the norm, which is the stand- 
ard of value, in its existence and content is de- 
termined only by an interest of the person who 
presupposes the norm. A value is objective if its 
object is valuable for everybody. That is the 
case if the norm, which is the standard of value, 
is in its existence and content determined by 
objectively verifiable facts.? 


This is in obvious contradiction to 
Kelsen’s usual insistence that norms are 
independent of facts, and it is interesting 
to speculate how he might have been 
led into such difficulties. For the jurist 
the validity of a law sometimes depends 
upon its general acceptance; without 
such “validity” the law is not regarded 
as an “objective” and “existing” law. 
Misled by these juristic thought patterns 
Kelsen apparently proceeds from gener- 
ality in the sense of an object being valu- 
able for everybody to objectivity, and 
from objectivity to existence. What de- 
plorable confusion! There is, further- 
more, the equivocation between “‘objec- 
tivity” and “‘objectively observable,” a 
term which suggests factuality in the 
sense in which, according to the Pure 
Theory, norms are not factual. Incon- 
sistencies like these are the price Kelsen 
has to pay for his futile attempt to recon- 
cile three things which are fundamental- 
ly irreconcilable: a rather unsophisti- 
cated kind of ethical relativism, deonto- 
logical realism, and a Kantian episte- 
mology. It is only by Kelsen’s peculiar 
use of the last of these elements that a 
semblance of verbal consistency is 
achieved. This should become apparent 
as our analysis proceeds. 

Historically, Kelsen’s emphatic in- 
sistence on a clear-cut separation of legal 

2“Value Judgments in the Science of Law,” 
Journal of Social Philosophy and Jurisprudence, 
VII (1941-42), 332-33- 


science from social and political philos- 
ophy is easily understood if one puts it 
into the context of the Continental tradi- 
tion against which he reacts. On the Con- 
tinent the philosophy of law usually has 
served to buttress the policies and prac- 
tices of the state, whereas in the Anglo- 
Saxon civilization, in England and the 
United States, legal philosophy, when 
it has existed at all, has been more fre- 
quently of an analytic and empirical sort 
which could not be so easily converted 
into an ideological tool.’ Formalism as 
purity, then, let us repeat, means for Kel- 
sen first of all purity from ideology and 
politics. 


All ideology has its roots in the will rather 
than in the intellect; it springs from interests, 
or rather from interests other than the interest 
in truth, a distinction which says nothing about 
the value or the dignity of these other interests. 
But always the intellect will tear the veil with 
which the things are shrouded by the will. 


But even when the science of law is 
purified from ideology and has become a 
pure science in this sense, it must still be 
purified as to subject matter and method 
so that it can be distinguished from all 


3 It is realized that this statement seems to over- 
look the powerful influence the natural-law doctrine 
has exerted within our civilization. But, even so, 
this doctrine served mainly as an ideological tool 
against the existing order. At any rate, we had 
nothing comparable to the Hegelian and _post- 
Hegelian philosophies of law and the state. The radi- 
cally different and much more prominent position 
the law schools occupy in the Continental scheme 
of things, where they serve as training centers for a 
politically and intellectually influential bureaucracy, 
also has something to do with the difference. 


4 Reine Rechtslehre (Leipzig and Wien, 1934), 
p. 17. It is interesting to note the Schopenhauerian 
turn of the phrase. Kelsen’s thought is a highly 
sensitive instrument which reflects all the mani- 
fold strains of the Continental pattern. In Vienna, 
where Kelsen founded his school, the voluntaristic 
current just alluded to found its most significant 
expression in the work of Sigmund Freud. But there 
is also the Vienna school in philosophy, the positiv- 
ism of the so-called “Vienna Circle,” whose formal- 
ism parallels, from the viewpoint of the sociological 
analyst, the formalism of the Pure Theory of Law. 
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other sciences. The great concern Kelsen 
exhibits for the “definition” of his sci- 
ence by determining beforehand its 
unique method and subject matter is 
typically Kantian; tendencies of this 
kind have played a considerable role in 
the history of post-Kantian German 
thought.’ In particular, Kelsen would op- 
pose the sociological and realist schools 
in jurisprudence, both of which would 
make the science of law factual in the 
same sense in which physics and biology 
are factual sciences. Let us, for the sake 
of contrast, recall the main tenets of the 
sociological schools in jurisprudence. 
One of the most extreme formulations is 
to be found in Gray’s The Nature and 
Sources of Law. According to Gray, “the 
judge is an investigator as was Sir Isaac 
Newton” (p. 99). A similar statement 
can be found in an article by Bingham, 
who tells us that law should not be con- 
ceived of as a system of rules and princi- 
ples and that “claims are causal facts 
and their actual legal effects are concrete 
phenomena in the external world analo- 
gous to the experimental phenomena of 
the scientist.” The legal realist who 
most directly takes issue with the Pure 
Theory is probably Llewellyn, who main- 
tains that “the real rules are predictions 
....they are descriptive, not prescrip- 
tive, they are on the level of is-ness, and 
not of oughtness....a realistic under- 
standing is possible only in terms of ob- 
servable behavior.’””? 

Kelsen, we believe, would dismiss all 
these arguments of the Holmesian school 

sOne only needs to remember how anxiously 
Wundt and his generation strove for a definition, 
in this manner, of psychology and how Simmel, in 
an entirely Kantian frame of reference, tried to 
achieve the same thing for sociology. In the case of 
psychology at least this tendency has spilled over 
into this country (E. B. Titchener). 

6 “Philosophy and the Law,” Jlinois Law Review, 
IX (1914-15), 98-119. 

7“Realistic Jurisprudence,” Columbia Law Re- 
view, XXX (1930), 431-65. 
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by pointing out that what these writers 
are concerned with is the psychology 
and the sociology of law and not the sci- 
ence of law properly defined. From our 
own viewpoint, the point of the realists 
is well taken, though neither exhaustive 
nor always adequately expressed. Ex- 
istentially considered, the law is obvious- 
ly a sociopsychological phenomenon, a 
social technique, about which knowledge 
can be obtained only by the methods of 
(social) science. But expertness in the 
social technique itself can and must be 
systematically distinguished from scien- 
tific knowledge about this technique, no 
matter how useful the latter may be to 
the expert practitioner of the former. The 
judge qua judge, is therefore not a sci- 
entific investigator of the law, just as 
somebody who digests his dinner is not 
engaged in physiological research. Con- 
fusions of this kind would be more ex- 
cusable in a German author like Kelsen 
since the German Wissenschaft, which is 
customarily translated by “science,” re- 
fers to any organized body of knowledge, 
scientific or otherwise. Thus Rechiswissen- 
schaft might easily come to stand for both 
the discipline of the lawyer and what we 
usually call jurisprudence. Kelsen him- 
self, however, is consistent in conceiving 
of his work as a theoretical inquiry about 
the law, though he is, of course, aware of, 
and sometimes stresses, the significance 
of his findings for the practitioner of this 
highly rationalized technique. What the 
exact nature of such theoretical inquiry 
is, whether scientific or methodological 
or epistemological, and whether Kelsen 
always classifies correctly what he him- 
self does. are further questions to which 
we shall return at the end of this paper. 


II 
The science of law, according to Kel- 
sen, has as its proper subject matter a 
hierarchy of norms; furthermore, this 
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science stands in need of a formal founda- 
tion peculiar to itself in the Kantian sense 
in which formal is synonymous with cate- 
gorial. In other words, the hierarchy of 
those norms which are the subject matter 
of the science of law can never adequate- 
ly be described by a science of being; or, 
as Kelsen might prefer to put it, the law 
cannot be cognized under the categories 
of Being; its meaning (Simm) does not re- 
veal itself to such an approach. This is 
very nearly the familiar Kantian pattern, 
the Copernican revolution according to 
which the categories are, in a peculiar 
nontemporal sense, prior to the material 
whose cognition they “make possible.” 
But while the Kantian formulation al- 
ways remains epistemological, Kelsen 
boldly proceeds to an ontological infer- 
ence: after an alleged epistemic necessity 
has led to the assumption of a new cate- 
gorial form, the “existence” of this form 
is taken to guarantee the “existence” or 
“subsistence”’ of its subject matter. Law, 
that is, belongs to the realm of Sollen 
(ought) which subsists independently of 
any existential realm of Sein (being). 
This is a strange, almost Platonic ra- 
tionale, which reminds one of the onto- 
logical dualism in the ethics of Scheler, 
another student of Husserl, and of Hart- 
mann. Here, I believe, is indeed the point 
in the Pure Theory where one can best 
observe the intermingling of Neo-Kan- 
tian and Husserlian thought, both of 
which are supposed to have greatly in- 
fluenced Kelsen. Following are two char- 
acteristic passages in which Kelsen as- 
serts his peculiar ontological dualism. 

Die ausserordentliche Schwierigkeit, die es 
birgt, besteht in der—wie es scheint unvermeid- 
lichen—Antinomie eines notwendigerweise vor- 
auszusetzenden Dualismus von Sein und Sollen, 
Wirklichkeit und Wert, und der nicht abzu- 
weisenden Anerkennung einer inhaltlichen 
Beziehung zwischen den beiden—als beziehungs- 
los vorausgesetzen—Systemen.* 


8 Allgemeine Staatslehre (Berlin, 1925), p. 19. 
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Die prinzipielle Verschiedenheit beider Denk. 
formen lisst Sein und Sollen als zwei getrennte 
Welten erscheinen.9 
Notice in the last of these passages the 
change from an epistemological notion, 
forms of thought, to the ontologically 
saturated metaphor of two separate 
worlds. 

The category dominating the realm of 
Sein is that of cause and effect—or, at 
least, that is the category which Kelsen 
chooses as a starting-point for his argu- 
ment. The (natural) laws of chemistry, 
for instance, tell us that if we combine 
one part of oxygen with two parts of hy- 
drogen under certain specified conditions, 
then water will necessarily be produced. 
Such necessary connection between cause 
and effect is taken to be characteristic 
of all Sein-connections and therefore, 
formally or categorially, of all Sein- 
sciences.'° 

In a (legal) law Kelsen does not find 
this kind of “existential” connection be- 
tween antecedent condition (delict) and 
consequent condition (sanction). The 
law says, for instance, that if a man kills 
another man under certain conditions, 
then he ought to be executed; but the law 

does not say that he will as a matter of 
fact be executed; merely that he ought 
to be. Only the sociologist, who is con- 
cerned with the related social phenomena 
would predict the pertinent future facts, 


9 Hauptprobleme der Staatsrechtslehre (Tiibingen, 
1911), p. 8. These two German quotations have not 
been translated so that the linguistically expert 
reader can for himself judge the flavor of Kelsen’s 
style. 


0 The confidence with which Kelsen accepts the 
Kantian apriorism and its assertion of a necessary 
connection between cause and effect is worthy of 
note. Apparently Kelsen has had little firsthand 
contact with the Humean tradition in English phi- 
losophy. In this context it might also be mentioned 
that, according to Kelsen’s own testimony, “the 
pure theory of law arose independently of Austin’s 
famous Lectures on General Jurisprudence” (‘The 
Pure Theory of Law and Analytical Jurisprudence,” 
op, cit., p. 54). 
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that is, in our illustration, the actual ex- 
ecution of the criminal. A legal law must, 
therefore, be distinguished from a nat- 
ural law. The schema of the former is, 
according to Kelsen, “If there is X 
(delict), then there ought to be Y (sanc- 
tion).” There is, of course, nothing par- 
ticularly new and startling about all this; 
the schema itself is what is customarily 
called a hypothetical imperative. But it 
is not clear for exactly which part of this 
schema categorial status is being claimed. 
If we were asked what we consider the 
most plausible interpretation of Kelsen, 
we should say that he takes the category 
to reside in the schema as a whole; in 
other words, the if-then connection is 
considered as essential as the ought- 
clause. At this point several observations 
come to mind. If one stays within the 
pattern of the philosophical tradition, 
one would be inclined to see the locus of 
the alleged category in the ought-clause 
alone. If Kelsen’s thesis is interpreted in 
this manner, it is merely the expression, 
in Kantian phraseology, of a familiar 
position which is compatible with several 
types of intuitionistic or absolutistic 
ethics. But from Kelsen’s own viewpoint 
the trouble would be that then law could 
not be “formally” differentiated from 
ethics. To say the same thing in the lan- 
guage of contemporary empiricism, on 
this interpretation Kelsen would deal 
with the logic of imperatives in general, 
not with a categorial determination of 
the law. This is in our opinion what he 
actually does; the inclusion of the if-then 
connection into the category is redun- 
dant; it becomes understandable only as 
a rationalization of the desire to set the 
law “formally” apart.” 

™ These remarks do not mean to deny that the 
if-then connection, if it occurs in the logic of impera- 
tives, might have properties which are radically or, 
if you please, categorially different from those of 


the analogous indicative connective. Compare a 
forthcoming paper by T. Storer, “The Logic of 
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There is still another point where Kel- 
sen’s desire for categorial foundation 
bears strange fruit. All the formal deter- 
minations one could conceivably cull out 
of the formula “If the delict has been 
committed, Judge, impose the sanction” 
describe equally well the statement “If 
the house burns, Paul, call the fire depart- 
ment.” In other words “delict” and 
“sanction” are material terms referring 
to the factual conditions and the content 
of the legal imperatives, respectively, 
not to their form. Nevertheless, Kelsen 
insists that the law is “formally” deter- 
mined as a hierarchy of coercive norms 
(Zwangsnormen), that is, of norms which 
predicate a sanction upon a delict or 
tort. The point is that what is meant by 
a legal order is, as a matter of fact, a 
hierarchy of Zwangsnormen. Kelsen of- 
fers therefore a very apt connotative 
characterization of what we mean by 
law in contradistinction to morality or 
the rules of chess. Yet, at least as far as 
this particular aspect is concerned, such 
characterization is essentially descrip- 
tive; it is formal only in the sense that it 
is highly general, structural, or abstrac- 
tive, for obviously it applies to all kinds 
of legal systems, no matter how much 
they may differ in content and organiza- 
tion. What is Kelsen’s undoing is his am- 
bition to dignify his brilliant analytical 
insights by elevating them to categorial, 
formal, or necessary determinations of the 
law. The same pattern will become ap- 


Value Imperatives,” which offers an interesting 
extension of the traditional sentential calculi. But 
it seems utterly unrealistic to assume that anything 
like this was in Kelsen’s mind. Attention should also 
be called to the fact that the category of Sollen 
has just been spoken of as compatible with intui- 
tionistic ethics, not as either entailing or entailed 
by such a position. One can indeed recognize the 
fundamental linguistic and psychological differences 
between an imperative and a declarative sentence 
without being forced to any epistemological or 
ethical commitment. 
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parent in Kelsen’s argument for the nec- 
essary unity and universality of the law. 

So far we have not taken issue with an 
actually rather broad, but in content 
more conservative, interpretation of Kel- 
sen’s formula, where the claim for cate- 
gorial status is made only for oughtness. 
As will be brought out later, no such dis- 
cussion is necessary, since this is essen- 
tially a paper in the philosophy of law, 
not in metaphysics. Whether or not one 
considers the law, as every contemporary 
empiricist would, in its existential as- 
pects exclusively as a sociopsychological 
phenomenon, or whether one gives it, as 
Kelsen does, some doubtful ontological 
status of its own, it is indeed, as Kelsen 
claims, a hierarchy of norms. But, on the 
other hand, a linguistic or, as one might 
loosely call it, a logical study of those 
verbal structures which “are” the law is 
both possible and desirable; and no such 
“formal” study can ignore the difference 
between imperative and declarative sen- 
tences, since imperatives are indeed 
linguistically irreducible to indicatives. 
To say the same thing differently, even 
though there be no “‘normative science,” 
no science about norms can ignore their 
peculiar linguistic or logical form. This 
insight is, in our opinion, the modest but 
not unimportant contribution yielded 
by an analysis of the second meaning of 
“formal” in the Pure Theory; it is also 
what we had in mind when we said that 
the emphasis of the realists, though 
sound, was not exhaustive. 

As we shall see in the next section, 
Kelsen’s work is genuinely formal 
throughout in the loose sense of the term, 
in that it always deals with very general 
and highly abstract features of the insti- 
tutional phenomena which are called 
legal. But since Kelsen himself would 
hardly agree with such restrictive inter- 
pretation, it is only fair to conclude this 


section with a connected statement of his 
own metaphysical conceptions as far as 
they tie in with the categorial meaning 
of “formal.” First, Sollen is regarded ag 
an ontological realm in its own right, so 
that law in so far as it is law is not de. 
scribable in terms of facts of either a phy- 
sical, a psychological, or a sociological 
nature. This comes to the fore when Kel. 
sen discusses the difference between the 
objective and subjective meaning of 
legal events. The meaning which can be 
arrived at by observing the physical 
appearances of the proceedings is, so he 
maintains, sharply distinguished from 
that meaning which can be grasped only 
by an examination of the normative na- 
ture of law itself. And he is also careful 
to point out that the Sollen is not to be 
identified with anyone’s consciousness of 
it. It has an “objective” meaning, and 
this meaning has an elusive reality not 
unlike that of Husserl’s pure phenomena 
and Santayana’s essences. Second, the 
Sollen is also regarded as a category in an 
epistemological sense; that is, one cannot 
have knowledge of the law as such except 
in so far as one cognizes it under the form 
of Sollen. As a form of the understanding 
the Sollen unifies the knowledge of the 
law. From this Kelsen proceeds to the 
further inference that the law itself nec- 
essarily must be a unified whole. This 
particular argument, as will be seen pres- 
ently, plays an important role in certain 
parts of the Pure Theory, but it is never- 
theless so pathetically wrong that no 
further comment is needed. The fallacy, 
which is familiar to everyone who knows 
the history of philosophy, is the same as 
that involved in the following piece of 
reasoning: My thoughts of Vienna are 
wistful; therefore, Vienna is wistful. But 
the criticism of Kelsen’s case for the nec- 
essary unity of the law leads to the next 
sections. 
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III 


When jurists speak about the formal 
character of the law, they do not think 
of either of the two meanings which we 
have so far distinguished; for, in ordi- 
nary juristic parlance, formalism neither 
means purity from ideological and socio- 
psychological admixtures nor does the 
term refer to a categorial form as the 
metaphysical basis for the cognition and 
subsistence of the law. Before stating 
this third meaning and explaining the 
peculiar twist which the Pure Theory 
has given to it, it might be best to fore- 
stall an ambiguity which could arise be- 
cause of the technical sense in which the 
term “formal” is used within the law by 
its practitioners, the lawyers. Lawyers 
often call the procedural rules, for in- 
stance, our various state codes of civil 
and criminal procedure, formal in con- 
tradistinction to the so-called “material 
law,” which is incorporated in such 
statutes as the French Code Civile or the 
various state norms concerning property 
rights and succession. Particularly, Con- 
tinental lawyers and jurists make much 
of this practically important intrasys- 
tematic dist nction. It is, therefore, prob- 
ably worth while to point out that, when 
students of jurisprudence, suchas Stamm- 
ler, speak in a theoretical sense about the 
formal nature of the law, they refer to a 
certain feature of the legal order as a 
whole, characteristic of “procedural” as 
well as of “content” norms. This is par- 
ticularly true of the Pure Theory, since 
one of its most important contributions, 
or so at least it seems to us, is its insist- 
ence that distinctions such as those be- 
tween procedural and content norms, 
between private (civil) and public (ad- 
ministrative) law, between property 
rights and claims from contracts are es- 
sentially of a technical, denotational, and 
heuristic nature and in principle inca- 
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pable of a precise connotational definition 
which lies systematically deep enough to 
be of theoretical significance. This, by 
the way, is one of the results which the 
traditional conception of the formal char- 
acter of the law has yielded to Kelsen’s 
penetrating analysis.’? But we must now 
explain this customary meaning of “for- 
mal” which is substantially identical with 
the third connotation the term has in the 
Pure Theory. Law is formal in the sense 
that any social or physical event becomes 
legally relevant only in so far as it fits (is 
subsumed under) the factual criteria which 
occur in the antecedents and the contents of 
the legal commands. Furthermore, these 
criteria are all formal in a sense we have 
already encountered: they are for the 
most part highly general, structural, and 
abstract. Also, they are formal in the ad- 
ditional sense that they often deal with 
the procedural aspects—in the nontech- 
nical meaning of the term “procedural” 
—of social events; and it is this aspect 
of which the Pure Theory makes most.’ 


12 Negatively, this emphasis motivates Kelsen’s 
incisive criticism of the purely ideological rationales 
which have been constructed, particularly by jurists 
trained in the Roman law, in order to hypostatize 
the distinctions in question. In this field Kelsen 
deploys an impressive mastery of the results, if not 
always of the methods, of modern social science; at 
some places even certain Marxist overtones are 
audible, a feature which was characteristic of Cen- 
tral European liberalism long before it made its 
appearance in our civilization. Compare particularly 
the first chapters of the Allgemeine Staatslehre but 
also many passages in Reine Rechtslehre. As to the 
influence of the so-called “economic”’ interpretation, 
compare the following from the latter: “It is not 
difficult to understand why the ideology of subjec- 
tive right is related to the ethical values of indi- 
vidual freedom and autonomous personality when 
in this freedom property is always included. An order 
which did not recognize the free personality of man 
in this sense, that is, an order which did not serve 
subjective right, is in this view not fit to be a legal 
order at all’ (p. 44). 


13 The word “procedural,”’ as has been seen, is 
in juristic parlance closely associated with the 
word “formal.” Still another confusion must be 
guarded against. Legal historians teach us that the 
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Probably the most pervasive procedural 
feature of this kind has something to do 
with the legal competence or capacity of 
the acting individuals. Only the lawful 
owner can free his slave by manumission; 
only the executioner can execute the 
sentenced criminal (if so ordered by 
the judge) ; only the lawfully appointed or 
elected judge can order him to do so or 
pronounce sentence; only the legislator 
can legislate, and so on. Or, to show the 
legal omnipresence of this feature, every 
“person,” in the legal sense, whether 
natural or corporate, owes this legal 
“personality” to a formal recognition 
by the law; either generally, by statute 
or custom, or individually by judicial or 
administrative action: Thinking along 
these lines, one arrives at an appreciation 
of Kelsen’s famous thesis concerning the 
Stufenbau des Rechts, a thesis which 
claims, first, that all the norms of a legal 
system stand in a unitary hierarchical 
connection of law creation (Erzeugungs- 
zusammenhang) and, second, that as far 
as the organs are concerned this same 
connection appears as a relation of pro- 
gressive delegation (Organtheorie). The 
higher norm, that is, provides for the 
creation of the organ competent to issue 
the lower norm; this applies to general 
norms (laws, decrees) as well as to in- 
dividual norms (judicial and administra- 
tive decisions, private contracts). The 


social maturation process of the law is also a process 
of deformalization. The classical instance is the de- 
velopment from the clumsy, psychologically un- 
sophisticated, external formalism of jus civile to the 
elastic and “informal” law of the praetor. Perfectly 
true; but we are here concerned not with external 
formalism in this historical sense of the term but 
with an essential feature of all iegal systems. ‘“Es- 
sential,” however, let that be said again, does not 
mean “formal” in the sense of a priori. The reader 
who tries to keep all these meanings of “formal” 
and “formalism” straight probably realizes by now 
why the analysis of just these terms has been 
chosen as an avenue to the critical understanding of 
the Pure Theory. 


highest organ, individual or collective, 
from which all delegation emanates is, if 
you please, the sovereign; the highest 
delegating norm, the constitution. The 
term “sovereign,” however, is ambiguous 
and should be reserved for the legal order 
as a whole. 

Let us summarize. Certain aspects of 
the law, not inappropriately called its 
formalism, lead in the Pure Theory to 
the recognition of a peculiar kind of or- 
ganizational unity characteristic of legal 
systems. Instead of “organizational” we 
could, of course, have said “structural” 
or “formal.” This is the formalism the 
Stufentheorie puts into relief. Again, as in 
the case of the Zwangsnormen, such for- 
mal unity is merely a keenly observed 
descriptive feature of legal systems as we 
know them, not a priori inherent in the 
very manner in which we cognize the law 
or, ontologically speaking, a mode of its 
being." But Kelsen would disagree with 
us, so let him speak for himself: 

The attitude of the Pure theory of Law 
is....universalistic. It is concerned fundamen- 
tally with law as a whole, seeing every single 
phenomenon only in its systematic relation to 
all others, seeing in every part of the law the 
function of the whole. In this sense it is a truly 
organic view of the law The law is a sys- 
tem and... . all legal problems are problems of 
system. Legal theory thus becomes a structural 
analysis, as exact as possible, of the positive law, 
an analysis free from all ethical or political 
judgments of value.*s 


™ Yet there is an aspect of the Stufentheorie 
which might be called formal in approximately the 
same sense in which logic is formal. There is, con- 
trary to appearances, no obvious way in which 
norms as such can be brought into a deductive con- 
nection or into a system which is significantly similar 
to the deductive connection of logic. The Er- 
zeugungszusammenhang by delegation, on the other 
hand, does provide possible connection and thus 
the possibility to generate a system, though of 
course not a deductive or formal one in the logical 
sense of these two terms. Compare also the article 
by T. Storer quoted in n. 11. 


*S Reine Rechtslehre, pp. 60-61. 
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Very true and highly impressive! Yet, 
the empiricist philosopher is weary of the 
associations which might be aroused by 
such terms as “organic” and “universal- 
istic.” We do not believe that Kelsen has 
fallen victim to the lure of holism or or- 
ganicism, but unfortunately the same 
thing can hardly be said with respect to 
other weasel words of the philosophical 
tradition. It will be noticed, for instance, 
that we have in our own exposition used 
such relatively innocuous terms as 
“unity” and “pervasive.” But how far is 
if from “unity” to “universal” and “uni- 
versalistic’”? And does not, in the mind 
of the student of law and politics, the 
term “universalistic’’ unavoidably evoke 
the idea of a universal or international 
legal order? Is not, on the other hand, for 
the student of Kant the universal also 
the necessary and therefore the formal? 
Is not therefore unity a necessary feature 
of the law, formal in the second sense of 
the term which we have isolated? And, 
if this is so, are not the supremacy of the 
law and even its international scope “‘de- 
ducible” from the very possibility of its 
cognition? What a nightmare of equivo- 
cations, what bewildering possibilities 
for pseudo-arguments which take uncon- 
scious advantage of the verbal confu- 
sions! Also, what possibilities to delude 
one’s self that one has given a wissen- 
schaftliche (!) proof for the existence of 
what one wants to exist, namely, an in- 
ternational legal order. Certainly. But 
is the Pure Theory which is so lucid and 
penetrating in many of its details, really 
guilty of all these confusions? In our 
opinion this is indeed the case and, prob- 
ably, one of the major reasons why the 
outstanding significance of so many of its 
individual contributions has not gained 
more general acceptance for the Pure 
Theory as a whole. But the dilemma 
which has been pointed out at the very 
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beginning is too obvious; how could a 
“positive” philosophy of law, a value- 
allergic formalism, ever be based on the 
philosophy of Kant and an ontological 
dualism between Sein and Sollen? Na- 
turally, our analysis always leads back 
to the basic paradox. This finishes our 
exposition of the fundamental or, if you 
please, philosophical rationale of the 
Pure Theory. The term “rationale” has 
been used deliberately; it signifies that 
we do not believe this foundation to 
stand up under the criticism which has 
been advanced. Since the difficulties 
which beset the Pure Theory particular- 
ly beset three of its best-known tenets— 
the thesis of the unity of the law, the the- 
sis of the universality of the law, and the 
thesis of the basic norm—these doctrines 
will be discussed in the next section. 


IV 


The unitary system which the positive 
law is according to the Pure Theory may 
be visualized as a pyramid. In this pyra- 
mid the constitution or highest norm is 
at the top, and the whole structure is 
“formal-dynamisch’’ in the peculiar sense 
that it provides a mechanism of norm 
creation in the direction from the top of 
the pyramid downward. Consequently, 
the law is unitary also in the sense that 
all its norms are systematically of the 
same kind; they are all legal norms only 
in so far as they belong to the pyramid. 
To use a technical term, any given legal 
command is valid if and only if it is part 
of the system; that is, if and only if it has 
been issued in due form by the organ 
duly vested with the authority to do so. 
Validity of this kind or formal validity is 
clearly a formal notion in the sense that 
concern is with the rules of the game as 
such, not with the question whether, 
where, and how this particular or similar 
games are actually being played. In other 
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words, formal validity has nothing to do 
with material validity or efficacy, for when 
we say that a law is or was materially 
valid or efficacious, we make a statement 
of sociological fact, namely, that a certain 
group does or did actually live under that 
law. 

A legal order is unitary or a unit also 
in the sense that it is a closed system, 
autonomous, gapless, and incapable of 
communicating with other normative 
systems. Let us illustrate rather than 
explain what that means. Consider the 
case where, let us say, a Belgian court 
decides litigation between two German 
citizens by German law. The Belgian 
norms which specify the conditions un- 
der which the Belgian judge is to apply 
German law make to this very extent 
“German law”’ a part of Belgian law. It 
is an inaccurate and confused way of 
speaking to say that sometimes the 
courts of one country apply the law of 
another. It is merely another such inac- 
curacy if we say that, in case of a “gap” 
in the positive law, it is ““supplemented”’ 
by judicial decision, as in some other 
cases it is said to be supplemented or 
even modified by judicial “interpreta- 
tion.” Kelsen would insist that the very 
norms, statutory or customary, which 
enjoin upon the organ to “close the gap”’ 
or to “provide the interpretation” are 
the norms from which the validity of the 
products of such judicial activity pro- 
ceeds. So the latter are still within the 
“‘formal-dynamische” system, resulting 
from processes within it, not from 
changes of it. The same considerations 
apply in the two cases of the voiding and 
abrogation, by one organ, of norms pre- 
viously issued by either the same organ 
or by another. What really takes place 
in such situations as, for instance, our 
judicial revision of legislative acts is, ac- 
cording to Kelsen, the play of a mechan- 


ism within the unitary pyramid. In this 
sense the state is the law, and the law can, 
as it were, never go outside itself. It js 
not merely unitary, a unit or whole; it is 
a universe. 

Such an approach puts powerful ana- 
lytical tools into the hands of both the 
student of jurisprudence and the legal 
technician. It is even true that every 
legal system is a universe of discourse and 
that, therefore, as long as one discusses 
within it one cannot possibly transcend 
it. Similarly, it is not a good question to 
ask what authority a legal system allows 
to an organ which it has not created, or 
what behavior it enjoins in a case for 
which it does not provide. In this sense 
the law is indeed gapless and comprehen- 
sive. Moreover, all legal systems are, in 
matter of fact, comprehensive also in the 
sense that the organs are not allowed to 
refuse decision of any issue whatsoever. 
A “procedural” decision of an organ to 
the effect that a matter brought before 
it does not fall within its jurisdiction is, 
of course, also a decision. But let us now 
glance at the conclusions the Pure 
Theory tries to draw from the unity, 
comprehensiveness, or universality of the 
law. The fallaciousness of the verbal 
bridges which are believed to lead to 
these conclusions, as well as their meta- 
physical background, have been dis- 
cussed in the preceding sections. 

First, it is claimed that municipal law 
is not merely as a matter of fact but nec- 
essarily exclusive, all-comprehensive, 
and absolutely sovereign. Figuratively 
speaking, it is asserted that one and the 
same group of people cannot play the 
games of two unrelated pyramids simul- 
taneously. This, let it be understood, is 
not said to be a factual impossibility, 
or impracticable, or an unstable situa- 
tion which would soon lead to conflict 
and either to the loss of efficacy by one 
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pyramid or, possibly, to the emerging 
efficacy of a third, whose structure could 
be characterized by saying that one of 
the two competing pyramids has been 
subordinated to the other.” All this, true 
as it is, is, according to the Pure Theory, 
“merely” sociology; then the theory 
goes on to assert two things; (1) one 
aspect of the unity of the law is, or, at 
least is in some mysterious fashion close- 
ly related to, that factual feature of a 
legal system to which we have just re- 
ferred as its unity or comprehensiveness; 
(2) this unity follows necessarily, can be 
deduced, from the formal nature of the 
law itself. Is it, then, a formal or neces- 
sary truth, deducible from the nature of 
games, that two people cannot play 
chess and checkers at the same time on 
the same squares? Obviously not, since 
it is not even a factual truth; the thing 
could be done. But, somebody might in- 
ject at this point, what if the two players 
also use the same men, so that one piece 
might be required to make two different 
moves at the same moment? Or, to drop 
the figure, what to do if the commands 
of the several sovereigns contradict each 
other, as they actually did sometimes 
during the medieval fight for supremacy 
between state and church?"’ Conflicts 
will undoubtedly arise, but such conflicts 
are, from the viewpoint of the theorist, 
entirely a matter of sociopsychological 

But one must beware of a temporal, ‘“‘causal- 
dynamic” interpretation of this metaphor. The sys- 
tems as such are verbal schemata and, as far as the 
relevant aspect of their meaning is concerned, not 
in time. Thus a hierarchical pyramid cannot “‘be- 
come” part of another and still be the same pyramid. 
It is just the inability to strip such distinctions of 


their traditional metaphysical garb that leads to 
the absurdities of the Pure Theory. 


17 As is well known, this conflict and similar con- 
flicts within the secular sphere were the historical 
occasion for the rise of the traditional doctrine of 
sovereignty. The works of Marsilius of Padua and 
of Jean Bodin are probably the most significant 
landmarks in this largely ideological development. 
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fact; from the viewpoint of the partici- 
pants they are often a matter of grave 
moral decision; they were: probably 
among the causes for the final emergence 
of what we now know as the sovereignty 
of the national state. But causes, as Kel- 
sen would be the first to insist, lie in the 
realm of Sein. Legally, or, if you please, 
formally, no conflict exists or ever existed 
in such situations, for seeing a thing 
legally means, again according to Kelsen, 
seeing it from within a legal system. 
From this point of view there is only 
obedience or disobedience. Disobedience, 
if caused by allegiance to a competing 
system, may be qualified disobedience or 
rebellion. But then this competing sys- 
tem itself is, from the perspective of the 
judging system, merely a factual circum- 
stance. 

Second, it is claimed that the unity of 
the law implies its universality in the 
sense of the primacy of international law. 
Municipaliy, we have been told, the same 
group of people cannot be governed by 
different pyramids. Now we are told that 
there cannot even be two or more in- 
dependent pyramids, internationally, 
which address their respective orders to 
different groups. International law is as- 
serted to be the one sovereign from which 
the various municipal orders derive their 
delegated powers. In the terminology of 
the Stufentheorie, a further Stufe has 
been added. Clearly, a position like that 
of the Pure Theory, which believes that 
it can prove the existence and primacy of 
international law, is ideologically very 
congenial to an internationalistic atti- 
tude. There is little doubt that Kelsen 
himself looks with great satisfaction at 
what one might call, somewhat irrever- 
ently, his ontological proof for the exist- 
ence and primacy of international law. 
But then, as usual, all depends on what 
one means by “existence.” Verbally, 
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theoretically, or formally, whichever ex- 
pression one prefers, the construction of 
such a universal schema would be easy 
enough. Whether any set of such rules is 
actually being obeyed, that is, whether 
there is an efficacious international law 
is a question of fact. No talk about modes 
of cognition can either obfuscate these 
simple truths or add anything to them. 
It is fair to add, though, that in Law and 
Peace, a recent book (1942) published in 
this country, Kelsen examines in a very 
lucid and penetrating manner many of 
the legal problems actually involved in 
an international organization. Accord- 
ingly, more than half of the book is con- 
cerned with what Kelsen himself would 
have to classify as sociological subject 
matter. Even some of the definitions of 
law which occur in the volume come dan- 
gerously close to a realistic position, and 
the concept of validity in the clear-cut 
sociological sense of efficacy plays a con- 
siderable role throughout the discussion.** 
One sometimes wonders what changes 
the prevailing intellectual pattern of this 
country has already wrought and is still 
going to produce in the author of the 
Pure Theory of Law. 

In the first part of this paper we have 
expressed the opinion that the pseudo- 
ontological hypostatization of legal 
oughtness, together with a peculiar no- 
tion of formality, is the trouble spot 
from which, philosophically speaking, 
the confusions of the Pure Theory eman- 
ate. On a more technical level, in the 
actual construction of the system, the 
doctrine of the basic norm (Grundnorm) 
may well be considered as the storm 


18 Compare the following quotations: ‘the phe- 
nomenon generally called ‘law’ must be regarded as 
a social phenomenon” (p. 3). In another place law 
is defined as “the social technique which consists 
in bringing about the desired social conduct of men 
through the threat of a measure of coercion which 
j5 to be executed in case of contrary conduct” (p. 8). 


center where the same troubles find a 
different expression in a pseudo-juristic 
fiction. It is therefore only with hesita- 
tion that we approach the thorny sub. 
ject of the Grundnorm. Let us start by 
formulating some questions. If the law 
“is,” where “is” law which is not valid 
in the sense of being efficacious? What 
has become of its oughtness in this case 
or in the case it is being violated? How 
can one anchor the validity, in a formal 
sense, even of an efficacious order as a 
whole if formal validity, as has been seen, 
can be predicated only within the order? 
There seems to be the need for a hypo- 
thetical something, for a link that serves 
a dual function. On the one hand, it will 
have to validate formally the legal struc- 
ture as a whole in a manner somehow 
analogous to that in which a positive 
norm validates all those which depend on 
it through the Erzeugungssusammen- 
hang; on the other hand, it will have to 
bridge the unbridgeable gulf between 
formal and material validity in order to 
establish for the law as such some kind of 
validity (Geltung) as such. Thus our 
something hovers uneasily between Sein 
and Sollen, and yet it manages to remain 
uncontaminated by the sociological Sein- 
notion of efficacy.? This mysterious 


19 Notice in the following passage how Kelsen 
vacillates between efficacy and validity as such and 
how fluid is his line of demarcation between them: 
‘Whether or not men do actually behave in such a 
manner as to avoid the sanction threatened by the 
legal norm and whether or nor the sanction provided 
in the legal norm is actually carried out are issues 
totally irrelevant to the concept of law. These ques- 
tions pertain to the efficacy of the legal order—that 
is to say, to the fact that the norms of a legal order 
are really obeyed and applied. The specific existence 
of a legal order, or a system of norms, is not its 
efficacy but its validity. Validity means that the 
norms of the order ought to be obeyed and applied. 
The efficacy of a legal order, however—the fact that 
its norms are really obeyed and applied—is of a 
certain importance for the validity of the legal order. 
Only a legal order the norms of which are generally 
obeyed and applied is considered valid Efhi- 
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something, this missing link, is the 
Grundnorm. Naturally, the way we have 
put our questions is not quite the way 
in which the Pure Theory itself posits its 
problem, nor is our answer what the 
Pure Theory conceives to be the solution; 
let that be said again in order to avoid 
misunderstanding. In our opinion the 
questions we have asked simply do not 
make sense; so they cannot and need not 
be answered. What has been sketched is 
merely what we believe to be the mech- 
anism of a verbal bridge, that is, of an 
otherwise unintelligible ideological struc- 
ture which is clad in the trappings of an 
inference. But what now is the Grund- 
norm? Let us try again. 

The rules of chess undoubtedly con- 
stitute a normative system and therefore, 
like the law, a little universe of discourse. 
Whoever wants to play chess has to obey 
these rules; there is even a tautological 
aspect to the matter, since he who does 
not obey its rules does not play chess “‘by 
definition.” This, however, is a rather 
irrevelant aspect and beside the point we 
are trying to make. The point is that the 
rule “Obey the rules of chess”’ is not it- 
self a rule of chess. But even if it were, 
so that one could add it to the rules of 
chess, one would not have added any- 
thing to their previous content. Our rule 
is, at best, a meta-rule, as one might call 
it in a rather loose and dubious analogy 
to recent developments in logic, and, 
like all meta-rules, it opens up the possi- 
bility of an infinite regress.?° Less ab- 
stractly speaking, if our meta-rule sup- 


cacy and validity are two completely distinct quali- 
ee The validity of the law presupposes a 
minimum efficacy of the law” (Law and Peace, pp. 
15-16). 


?° Here lies probably also one of the minor moti- 
vations for the addition of the international Stufe. 
At least one more step is achieved before one loses 
sight of the ever receding top of the pyramid! 
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posedly warrants the validity of the chess 
rules proper, what secures the validity 
of the meta-rule? Again, the whole thing 
is not particularly startling, since the 
infinite regress, together with the vicious 
circle, is the most fundamental logical 
pattern of our philosophical tradition. 
It is also a familiar pattern, though a less 
pervasive one, to escape verbally the in- 
finite regress by calling one of its steps 
formal in some peculiar metaphysical 
sense. We have reached the approaches 
of the verbal bridge which leads to the 
alleged formality of the Grundnorm, for 
the Grundnorm itself is, of course, noth- 
ing but the meta-rule of the legal order, 
strictly comparable to our little meta- 
rule of chess. Interestingly enough, no 
very definite commitment is being made 
as to the text of the basic norm. It seems 
plausible, though, that municipally, if 
there were such a thing as an autono- 
mous municipal law in the Pure Theory, 
it would read: “This is the law. Obey it.” 
Internationally, Pacta sunt servanda 
(“Compacts ought to be lived up to’’) is 
often given as the text of the basic norm. 
Certainly such a norm would be empty or 
formal in the sense that it can preface 
any legal order or internat onal agree- 
ment without adding anything to their 
content, exactly as our own rule does not 
add to the content of the chess rules. The 
similarity to the formalism of Kant’s 
categorical imperative is too obvious to 
require elaboration. Yet Kelsen insists 
that his theory has no commerce with 
ethics, and we have seen that he is in- 
deed, though more or less in a common- 
sense fashion, an ethical relativist.”* 


21 So, by the way, were Rickert and Max Weber. 
This touches on an important difference between the 
German and English traditions. In the latter, in- 
tuitionism and culturalism usually go hand in hand 
with some kind of absolutistic ethics, while this is 
not so frequently the case in Germany. There 
Hegelianism enshrined its basic anthropomor- 
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The basic norm is also said to be hypo- 
thetical; and it is not without interest to 
explore the meanings which reverberate 
in this term. First, it serves as an oppo- 
site to “positive”; only the law itself, as 
it actually is—whatever that might 
mean in the case of lacking efficacy—is 
positive. One sees, by the way, how 
grievously mistaken one would be if one 
were to confuse the basic norm with the 
constitution, for the constitution, written 
or unwritten, is of course part of the posi- 
tive law. Second, “hypothetical” also 
carries the connotation of “methodologi- 
cal fiction” in the peculiar sense which is 
so characteristic of German thought 
since Hegel. This is the kind of hypo- 
theticality or fictitiousness which is, 
more or less apologetically, attributed 
to everything which is supposedly less 
concrete than Hegel’s concrete universal 
and tries to conceptualize the supposedly 
unique cultural phenomenon. This con- 
notation of Kelsen’s “hypothetical” is 
synonymous with the “ideal” which 
occurs in Weber’s term “ideal type.” 
Third and finally, “hypothetical” as it is 
used with reference to the Grundnorm 
also has an ontological flavor in so far as 
the basic norm is considered as a postu- 
lated, and in this sense hypothetical, 
entity in the realm of Sollen. Some people, 
who either speak loosely or do not know 
better, say that atoms are in the same 
sense hypothetical entities in the realm 
of Sein. 


phism in the very bottom layer of its metaphys- 
ics; so one can “afford” to be a relativist of 
sorts, particularly if one is under the influence of 
the Hegelian historicism. Consequently, German 
ethics, whether naturalistic or absolutistic, has been 
romantic ever since. Clarity and incisiveness of 
ethical speculation, irrespective of the position 
taken, seems to be a prerogative of English thought. 
One might not go too wrong if, following Weber’s 
precedent, one correlates this phenomenon with the 
strength of the Calvinist-Puritan tradition in Eng- 
land. 


Vv 


Some critics turn against the Pure 
Theory because they consider it as yn- 
duly formalistic and positivistic. Since 
the Pure Theory is sometimes also pr. 
ferred to as analytical, positive, and posi- 
tivistic by its exponents, an attempt will 
be made to clarify the relation between 
this meaning of “positivistic” and the 
philosophical usage of the term. Let us 
first suggest an unambiguous meaning 
for the two synonymous expressions 
“legal positivism” and “analytical juris- 
prudence.” Since Austin (1790-1859) 
and Kelsen are the two outstanding rep- 
resentatives of this position, we have, in 
making this suggestion, tried to formu- 
late what appears to us as the noncon- 
troversial core of their teachings. And 
now for the suggestion itself: (1) Analyti- 
cal jurisprudence proposes to study the 
law as it actually is (positive law) by the 
methods of science, logic, and analytical 
philosophy. (2) It maintains that this 
study can be pursued without any ethi- 
cal evaluation of the law. Such evalua- 
tion is the business of practical ethics or 
morality. In particular, it is not the con- 
cern of analytical jurisprudence to pro- 
nounce on how the law ought to be. (3) 
It is not maintained that the law should 
not be ethically evaluated. (4) It is not 
maintained that ethical evaluations of 
the law by the participants in the social 
process are not causally efficacious for 
their behavior, legal and otherwise. Let 
us add a few explanations. “Analytical 
philosophy” has not been used as the 
name for a philosophical or, if you please, 
metaphysical position; Plato, Kant, Rus- 
sell, and the logical positivists all have 
different metaphysical positions, but 
they all engaged or engage in analytical 
philosophy. Practical ethics or morality 
is a specific value system, not a part of 
analytical philosophy. When analytical 
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ethics, which belongs to analytical phi- 
losophy, and practical ethics both ask 
“What is right and what is wrong?” 
they only appear to ask the same ques- 
tion. Practical ethics expects, in answer 
to its question, specific statements such 
as “Killing is wrong.” The kind of an- 
swer analytical ethics expects is the same 
one would give to such questions as 
“What do you mean by right?” or “What 
is the nature of rightness?’’ Which of 
these two variants of what is probably 
the same question one might prefer is, 
among analytical philosophers, a matter 
of possible disagreement; but all of them 
can and, we believe, do agree on the dif- 
erence between practical and analytical 
ethics. Again, analytical philosophers 
might disagree as to whether any practi- 
cal ethics can be deduced, in the strict 
sense of the term, from an analytical 
position; but they could all agree on the 
following three points: (1) Analytical 
jurisprudence is a legitimate study. (2) 
The ethical ideas of individuals and 
groups can be subjected to a causal study 
by the social sciences, which Kant, by 
the way, would call Anthropologie. Thus 
considered, value systems are referred to 
as ideologies by sociologists, as attitudes 
by psychologists. (3) There is no intrin- 
sic connection between legal positivism 
(analytic jurisprudence) and the position 
in analytical philosophy known as (logi- 
cal) positivism. Austin was, in matter of 
fact, a Benthamite of sorts; Kelsen’s 
philosophical allegiance belongs to Kant, 
Cohen, Husserl. Neither of them was or 
is a positivist in the systematic sense the 
term has in philosophy. Why, then, are 
the two meanings so often confused; 
why, in particular, is Kelsen so often 
condemned for his “‘positivism’’? This is 
a question in the history of ideas which 
one might try to answer. 

“Positivism” is often used in a general 
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way, synonymously with “empiricism,” 
as a name for what William James would 
call the tough-minded one of the two 
major streams of Western philosophical 
thought. In this general sense John Aus- 
tin is a positivist, and so are, of course, 
Berkeley, Hume, the Mills, and the logi- 
cal positivists. Kelsen’s case is not so sim- 
ple; its understanding requires several 
steps. First, there is a certain sociologi- 
cal and historical connection between 
the more recent forms of philosophical 
positivism and a position in analytical 
ethics known as ethical relativism. Sec- 
ond, there is, as another development 
of the last generations, the scientific 
study of ideologies which reveals their 
actual variability and their causal inter- 
dependence with nonideological factors. 
On the entirely unproblematic, factual 
nature of these studies we have just said 
all analytical philosophers could agree. 
Third, the ethical relativists have found 
it very easy to reconcile their analyti- 
cal position with the sociopsychological 
facts, while this is not always true for the 
less sophisticated forms of antirelativis- 
tic ethics.”* Fourth, because of these cir- 
cumstances, philosophical positivism, 
certain forms of ethical relativism, and 
the scientific study of attitudes have be- 
come associated with one another in the 
cultural consciousness of our time and 
are all lumped together as “positivism.” 
Since Kelsen is aware of the results of 
social science and “accepts” them— 
whatever acceptance might mean in the 
face of facts—he is easily dubbed a posi- 





22 One outcome of this situation is worth noticing. 
Antirelativists often find themselves in the unen- 
viable position of having to sidetrack or even deny 
obvious facts, but they are also forced to a some- 
times remarkable display of analytical acumen in 
trying to make their case. Relativists, on the other 
hand, often allow themselves to substitute refer- 
ence to facts for an analytical clarification; hence 
the superficiality of some of the work which has been 
done by logical positivists in this field. 
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tivist. Such verbal inaccuracy is furthe 
encouraged by the circumstance that 
Kelsen belongs to a school in jurispru- 
dence which is also, though in a different 
sense of the term, called positivistic. Yet 
Kelsen is, as has been seen and repeated- 
ly stressed, in his philosophical allegiance 
not in the least a positivist. 
All this is elementary and obvious to 
every student of the history of ideas. 
We have recalled and restated these 
truisms merely because they provide the 
background for a very succinct charac- 
terization of a large proportion of the 
criticism, some of it very vehement and 
bitter, which has been directed against 
the Pure Theory in both this country 
and in Europe. These critics attack the 
Pure Theory because they dislike “‘posi- 
tivism”; they mean to attack, by at- 
tacking the Pure Theory, ethical rela- 
tivism as well as the scientific study 
of men’s attitudes, because of what they 
consider their sinister moral and social 
consequences. Because of the strength 
of their ideological involvement, these 
critics. persistently overlook, among 
other things, the third and the fourth of 
the four theses which we have suggested 
as the meaning or program of legal posi- 
tivism. To put the same thing differently 
as a case of what the general public 
means by semantics, the word “law’’ is 
for these critics a “good” word, and they 
resent it when their word is applied to 
certain phenomena in societies which we 
morally condemn. Patient insistence that 
the term is used, in a technical sense, 
to refer to features which those phenom- 
ena and our legal order actually do have 
in common has not been of much avail 
so far; the feeling remains that the 
“true nature”’ of “the” law is being mis- 
represented, that its “substance” has 
been left out and even endangered. We 
have reached the ramp of another verbal 
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bridge. If the substance is eliminated, 
what remains but the form? And does 
not Kelsen himself say that his theory 
is formal? Our critics, taking advantage 
of a pejorative suffix, will even insist 
that the Pure Theory is “formalistic,” 
Criticism of this sort has been made in 
this country and England by Lauter. 
pacht,”’ Fuller,?4 and most vigorously, by 
Bodenheimer.*5 So we shall let Boden. 
heimer speak for this group of opponents, 
He argues that the analytical jurists 


undertook a formal analysis of legal sys. 
tems.... but they did not see that the truly 
legal character of these rules and provisions de- 
pended less upon their form than upon their 
content....they failed to comprehend that 
these systems were advanced and mature for the 
very reason that they embodied certain ele- 
mentary postulates of the classical natural-law 
doctrine. 


Against Kelsen specifically he writes: 


Law, as a norm of external compulsion, is 
just as well realized under a dictatorship as un- 
der a free government. As a matter of fact, 
Kelsen should logically regard autocracy as a 
form of law superior to democracy, because the 
compulsory character of the law is even better 
realized under an autocratic regime..... In 
order to ascertain whether a certain social order 
is an order of law, the actual distribution of 
rights, duties, and powers within the private as 
well as within the public sphere must be ex- 
amined. A mere investigation of the formal 
apparatus of coercion would reveal nothing. It 
would not show whether the social order in 
question was an order based on power or an 
order based on law. It is one of the gravest mis- 
takes of the imperative theory of law that it ob- 
scures this fundamental distinction. Thereby 


3 See H. Lauterpacht, “Kelsen’s Pure Science of 
Law,” in Modern Theories of Law (London, 1933), 
Pp. 105-38, especially the last section called “‘Natu- 
ral Law and Positivism,” pp. 129-38. 

24See L. L. Fuller, The Law in Quest of Itself 
(Chicago, 1940), pp. 66-95. 

75E. Bodenheimer, Jurisprudence (New York, 
1940), Pp. 290-91. 
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the imperative theory of law befogs the funda- 
mental political issues of the day and encour- 
ages a nihilistic attitude in political science 
and jurisprudence. Its speedy abandonment 
should be advocated by all friends of the law. 


Theoretically, the Pure Theory be- 
fogs nothing and encourages nothing; 
theoretically, there is no issue at all but 
merely, under ideological pressure, se- 
mantic confusion. But there still remains 
the possibility that Bodenheimer’s deep 
and undoubtedly honest concern may 
have a practical point. It could be that 
the social effects of the truths contained 
in the Pure Theory and in social science 
in general take, as Bodenheimer puts it, 
“an efficient weapon out of the hands of 
the free countries.” Whether mechanisms 
of this kind actually do operate is a ques- 
tion of fact, and a very grave one. Little 
as we know about the laws of the social 
process, it stands to reason that the 
breakdown of all kinds of absolutism 
under the impact of science, analytical 
philosophy, and other things is one factor 
in the pattern of our present crisis and of 
social crisis in general. That much we 
can grant to Bodenheimer. For the rest, 
we share the belief of those who think 
that intellectual clarity will ultimately 
redound to the benefit of those who pos- 
sess it. Besides, it does not seem that we 
have much choice in the matter, for the 
repression of knowledge, individually or 
socially, is almost certainly a sign of 
maladjustment and decline. At the pres- 
ent stage of human knowledge this means 
that the healthiest society is the one 
which can best afford to call its own 
ideology an ideology. From this view- 
point the ideological critics of the Pure 
Theory are fighting against what they 
are so anxious to protect. But this, too, 
is a symptom of crisis and transition and 
does not need to reflect on their good 
faith. 
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VI 

It should be obvious by now that this 
paper is intended as an essay in the 
philosophy of law. What, then, one may 
ask, is the philosophy of law in the opin- 
ion of the authors? Is it, as a theoretical 
study of the law, what is ordinarily called 
jurisprudence? If not, what is its relation 
to jurisprudence? It will be noticed that 
we have at some places, for the sake of 
clarity, suggested definitions, whose pur- 
pose was to enable us to state what 
people have said and done. But what 
now is the usage which we ourselves 
would prefer, what philosophical frame 
of reference, what epistemological pre- 
suppositions determine our choice? All 
these are legitimate questions. We shall 
start our answer with an illustration; we 
shall try to sketch the answer to a very 
similar question, namely, “What is 
philosophy of science?’ 

Science can be looked at in several 
ways. First, science can be engaged in 
by the scientist. The scientist who does 
this is, gua scientist, not a philosopher of 
science. This must not be taken to assert 
that the individual scientist might not 
or should not also be a philosopher of 
science, just as he is a citizen, a father, 
and many other things besides. General- 
ly it might be well to remember that 
analytical distinctions, made for the 
sake of clarity, are not distinction in re 
and do not carry any normative conno- 
tations. Failure to grasp this is at least 
partly responsible for what we have 
called the ideological criticism against 
the Pure Theory. But let us return to our 
illustration. Science, then, can be en- 
gaged in by the scientist. But science, 
like the law, is existentially a socio- 


26 For a more detailed statement see G. Berg- 
mann, “Outline of an Empiricist Philosophy of 
Physics,” American Journal of Physics, XI (1943), 
248-58, 335-42. 



















































128 


psychological phenomenon and_ can 
therefore, second, itself be made the 
subject of another science, the science of 
science as it were. Systematically, such 
science of science is a behavior science; 
“sociology of knowledge” and “history of 
ideas,” in a not merely narrative or 
documentary sense of “history,” are the 
current names for this study. Science 
may, third, also be evaluated by the 
moralist, that is, the person who reflects 
articulately about his value system, its 
implications and the relevance of phe- 
nomena to it; this, by the way, is, in our 
terminology, not a theoretical enterprise. 
Fourth, science can also be made the ob- 
ject of a methodological, philosophical, 
or analytical study, that is, one can deal, 
to use vague but widely accepted terms, 
with its structure and meaning. This is 
the philosophy of science. What it does 
is more easily exemplified than defined. 
Investigation of the relative role of in- 
duction and deduction in scientific meth- 
od; the nature or, as one also says, the 
logic of scientific concept formation; the 
nature or logic of scientific theories, the 
logic of measurement; the interrelation 
between, or the system of, the sciences 
are representative topics of the philos- 
ophy of science. The name “philosophy” 
is justified because the method of this 
study is not experimental but that of 
analytical philosophy. The qualification 
“of science”’ is justified because the phil- 
osophy of science is not quite as pre- 
suppositionless as analytical philosophy 
proper. 


In order to understand completely the logical 
and methodological structure of science one 
does not need to delve below the level of com- 
mon sense in order to ask such questions as 
“What is a physical object?” ‘(How can the in- 
vestigating scientist be sure that there is any- 
thing at all outside his consciousness?” To say 
the same thing positively, in the philosophy of 
science we can take it for granted that we know 
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the meaning of such statements as “There are 
17 chairs in this room”; “The pointer of this 
instrument is at rest or has just moved to the 
scale point inscribed 5.’’27 


There is, fifth and finally, also the very 
important job of deciding whether a 
question which comes up is a question 
within science, or a question about sci- 
ence of one of the suggested categories, or 
a question of analytical philosophy prop- 
er, or, maybe, a compound question 
whose various aspects must first be as- 
certained so that one knows what kind of 
answer to expect and what the implica- 
tions of such answer or answers would be. 
A very great amount of waste motion in 
the history of science and of thought in 
general is due to confusions of this latter 
sort. We believe that the border lines 
between the various categories we have 
distinguished are both rather sharp and 
plausible except, possibly, the border 
line between philosophy of science and 
analytical philosophy, metaphysics, or 
epistemology, whichever of these three 
terms you prefer. Many clarifications 
concerning time and space, for instance, 
which are not strictly scientific, belong 
to the philosophy of science, but some 
others lie as “‘deep” as any conceivable 
metaphysical analysis. Drawing the bor- 
der line at the prescientific common- 
sense level isin an obvious sense arbitrary. 
But we have not yet found a name for 
our fifth item, the classificatory job of 
identifying the character of problems. 
No harm is done if this job, too, is as- 
signed to what we have called philosophy 
of science. 

The situation with respect to the 


27 G. Bergmann, “An Empiricist’s System of the 
Sciences,” Scientific Monthly, LIX (1944), 140-49. 
This thesis, by the way, though widely held, is 
controversial among analytical philosophers; it is 
part of the position of logical positivism. The reader 
might be reminded of Russell’s terse dictum to the 
effect that good philosophy has no consequences. 
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philosophy of law is very similar, so we 
have not digressed as far as it might 
seem. We shall, for instance, be able to 
utilize the five categories. Almost the 
only difference concerns the first of them, 
since the law itself is not a science, 
though it is so highly rationalized that 
scientific knowledge of it is very useful, 
some of it even indispensable, to the 
practitioner. This difference has been 
pointed out earlier in criticism of Bing- 
ham’s comparison of the judge with the 
scientific investigator. The second cate- 
gory, the sociopsychological study of the 
law, is quite unproblematical. Much of 
the fine work in this field has been done 
by the legal realists.** But the field also 
comprehends the more traditional stud- 
ies in the history of the law in so far as 
they transcend the documentary and 
narrative material and try to explore 
causal connections. Nothing needs to be 
said about the third category. The fourth 
category is the analytical study of the 
structure and logic of legal systems. The 
less abstract parts of it play an essential 
role in the instruction of the lawyer. 
Some of Kelsen’s contributions, such as 
the Stufentheorie, the meaningful core of 
the unity thesis, the insistence on the 
peculiar status of normative statements, 
belong to the more abstract subject 
matter in this field. The last example 
also gives us an opportunity to draw the 
line against analytical philosophy proper. 
Sein and Sollen can be analyzed on a 
very “deep” level, which is not philos- 
ophy of anything but just analytical 
philosophy. The philosophy of law, how- 
ever, may take the ethical and legal 
phenomena for granted, in a common- 
An interesting study which deals with the 
ideological aspects, particularly the notion of justice, 
has been recently published by an author who prob- 
ably classifies himself as a legal realist. Reference is 


made to E. N. Garland, Legal Realism and Justice 
(New York, 1941). 
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sense manner, just as the philosophy of 
science does with respect to the existence 
of physical objects. In each case there is 
still a big and important job left to be 
done. More specifically, as we have tried 
to show, Kelsen would have been better 
off had he not bothered with epistemol- 
ogy and, unwittingly, with analytical 
ethics. The fifth category, the classifying 
job, is as important in the case of the law 
as in any other. For instance, the aspect 
of Kelsen’s work which we have re- 
viewed in the first section consists in the 
distinction between the second, the 
third, and the fourth category. Much of 
the present paper itself belongs to the 
fifth category. 

That much for the thing; let us now 
attend to the names. One could call the 
second category the sociology of law, the 
fourth category jurisprudence, the fifth 
category the philosophy of law. The 
fourth category circumscribes fairly well 
what has so far been the main interest of 
the school of analytical jurisprudence. 
Actually the terms “jurisprudence” and 
“philosophy of law’ are often used 
synonymously, and both of them rather 
loosely, to refer to almost any theoretical 
treatment of the law. There does not 
seem much point in trying to change 
these well-established verbal habits; it is 
more important to clarify the usage than 
to reform it. 

The fourth and fifth categories corre- 
spond, in the case of law, to what has 
been called philosophy of science, and 
just as the latter is often called the logic 
of science so one might, quite appropri- 
ately, refer to the former as the logic of 
the law. This is a customary loose use 
of the terms “logic” and “logical,” which 
is about synonymous with the current 
nontechnical meanings of “structural,” 
“analytical,” or “formal.’’ We have seen 
that in this and only in this sense the 
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Pure Theory is largely formal. But since 
this essay has been organized as a con- 
notational study of “formal,” it must be 
pointed out that the philosophy of law 
is not “formal” in the stricter sense in 
which (formal) logic is formal.?? There- 
fore, in whatever sense—and this is a 
difficult problem in metaphysics—logic 
might be said to be formal, analytical, or 
a priori, the philosophy of law in general 
and the Pure Theory in particular are 
not formal, analytical, or a priori in this 
sense. 

It should be clear how greatly im- 
pressed we are, in spite of some sharp 
and blunt criticism, with the significance 
of the Pure Theory. But lest there be 
any doubt on this point let us, in conclu- 
sion, put Kelsen’s achievement into a 
larger context by comparing it with that 
of Max Weber.*° Like Weber, Kelsen is 


29 See, however, nn. 11 and 14 concerning the 
help which logic, in the strict sense of the term, 
could give to the logic of law. 


3°TIf we understand Talcott Parsons correctly, 
the idea of the ‘move toward the West”’ underlies 
also his analysis of Max Weber’s work in The Struc- 
ture of Social Action (New York, 1937). 


deeply steeped in German metaphysics, 
which makes so much of the distinction 
between natural science and cultural 
knowledge or understanding. Like Web. 
er, Kelsen strives vigorously toward the 
Western idea of an objective social gj. 
ence. Like Weber, Kelsen reaches this 
goal only after unnecessarily complex 
and devious preparations and even then 
not completely, or, to say the least, 
in a form which is vitiated by German 
metaphysics. But both Kelsen and Web- 
er belong to the small and select group 
of German thinkers of the present and 
the recent past who are, as it were, on 
the move toward the West. If one views 
their work in this light, one cannot fail 
to be impressed with the greatness of the 
individual achievement. Much of Web- 
er’s work has already been freed from 
its metaphysical trappings by American 
and English thinkers, and the core thus 
salvaged was found both assimilable and 


valuable. It is our hope that the same 
will be done for the Pure Theory, and it 
is our belief that there, too, the result 
will be extremely worth while. 
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Monthly there appeared an article by 

the president of Harvard University 
entitled “Wanted: American Radicals.” 
In this essay President Conant sketched 
a contrast between two types of social 
philosopher of today. The first he called 
the “American “Reactionary”; the sec- 
ond he called the ‘European Radical.” 
He painted the portrait of each with 
swift and telling brushwork. The Ameri- 
can Reactionary is a man who is politi- 
cally and economically fixated in our so- 
cial past. He is the contemporary version 
of the eighteenth-century aristocrat, ar- 
rogant, yet somehow afraid—afraid of 
the common man, afraid of the insecuri- 
ty of his social privilege and economic 
power—who takes refuge in an exagger- 
ated Americanism which he equates with 
ruthless resistance to all progress and so- 
cial change. 

In dynamic contrast is the European 
Radical. He is an ardent reformer, but a 
revolutionary—a man who looks to 
European shores, to Marx and Engels 
for his inspiration, a man with something 
of the neurotic restlessness of big cities, 
who scorns the native American tradi- 
tion and who has profound contempt for 
the landmarks of the American past. 

The burden of President Conant’s 
message was the repudiation of both the 
American Reactionary and the European 
Radical and the clarion call for a third 
type, which he called the ‘American 

* The substance of this paper was delivered as a 
lecture at the University of Chicago during the Sum- 
mer Quarter, 1943, in a series on “Famous Utopias” 


under the auspices of the “Institute for the Study of 
the History of Culture.” 


[' THE May, 1943, issue of the Aélantic 
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Radical”—a man like the European 
Radical in his belief in equality of op- 
portunity and progressive social change 
but also somewhat like the American 
Reactionary in his love for our nation 
and his considered appreciation of the 
historic value of its tradition. Having 
painted the portrait of the two thieves, 
between them President Conant placed 
the portrait of the savior—indigenous 
to our shores, springing from the soil, 
taking Jefferson as his political ideal, and 
having as his major prophets Whitman, 
Emerson, and Thoreau. 

If, in his sketch of the American Radi- 
cal, President Conant waxed a trifle 
autobiographical and produced some- 
thing unconsciously a little like a por- 
trait of the college president as a young 
man, surely this was wholly natural. But 
I was surprised, and not a little disap- 
pointed, that his list of major prophets 
did not contain the names of either 
Thorstein Veblen or Henry George, and 
more particularly the name of Edward 
Bellamy; for Bellamy was himself, in his 
homespun radicalism, his love of Ameri- 
ca, his Baptist inspiration, and his deep 
affection for the country and small-town 
life of his native Chicopee Falls, the very 
incarnation of the best of our American 
radical tradition. 

It is true, of course, that Bellamy was 
influenced partially by the writings of 
Karl Marx and also that in his travels 
through the great cities of Europe as a 
youth of eighteen he first became vitally 
aware of social injustice and the problem 
of a new society. But what is frequently 
forgotten is that the discovery of his uto- 
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pian novel, Looking Backward, has prob- 
ably produced more native American 
socialists than any reading of Marx, 
Engels, Lenin, or the customary Euro- 
pean sources. Bellamy’s power of social 
persuasion is all the greater because he 
did not start out as a reformer with the 
conscious object of converting others to 
his social gospel. He was, indeed, pri- 
marily not a social theorist, but some- 
thing of a romantic poet, a quiet, vague, 
deeply religious man whose father had 
been a Baptist minister for thirty-five 
years and from whom he undoubtedly 
derived that moral idealism’ which pre- 
vented him from engaging in the practice 
of law (which he had studied at Union 
College) because of a feeling that it was 
dishonest. 

In 1871, after a trip abroad, Bellamy 
joined the staff of the New York Evening 
Post and a year later transferred to the 
Springfield Union. For the next ten years 
he wrote short stories and novels for the 
Allantic Monthly, Harper’s, and Scrib- 
ner’s Magazine. All of these are highly 
imaginative and fantastic tales of the 
sort in which the hero suddenly wakes up 
on the planet Mars or is shipwrecked on 
a Pacific island only to discover that all 
the natives are mind-readers. If one dips 
into these early productions, he will un- 
derstand perfectly how William Dean 
Howells could have spoken of Bellamy 
as “rich in a romantic imagination sur- 
passed only by Hawthorne.” Bellamy’s 
second novel, The Duke of Stockbridge, 
used Shay’s Rebellion as its major theme, 
and here perhaps are to be found the re- 
mote beginnings of his interest in social 
criticism. 

Meanwhile, he was at work upon an- 
other novel which was subsequently to 
become his Looking Backward. Originally 
he had no intention that this work should 
become a major critique of the society in 


which he lived. He himself says of his 
project: “The idea was of a mere literary 
fantasy, a fairy tale of social felicity. 
There was no thought of contriving a 
house which practical men might live jn 
but merely ....a cloud palace for ap 
ideal humanity.” But curiously and by 
imperceptible stages the character of 
this work changed. Bellamy was some- 
what in the position of the Fascist orator 
who, originally projecting a speech with 
all the cleverness of a propagandist, con- 
structs it simply in order to stir up his 
populace, but in the course of its delivery 
becomes so hypnotized by his own words 
that at the end he is as honestly fanatic 
as the shouting crowd before him. At 
first, projecting a utopian society one 
hundred years into the future only in or- 
der to intrigue a literary public, as the 
mythical details of his ideal economic or- 
der came alive on paper, their rationality 
and concrete applicability began to over- 
come him until at last the literary crafts- 
man was transformed into a serious econ- 
omist with a plan. “Instead,” said Bel- 
lamy himself, ‘of a mere fairy tale of so- 
cial perfection, it became the vehicle of 
a definite scheme of industrial reorgani- 
zation.” Looking Backward was written 
in 1886 and was published in 1887. It was 
an immediate success. A month after- 
ward it had sold two hundred thousand 
copies, and to date it has sold well over 
a million copies in the United States 
alone. 

What was the secret of the success 
of Bellamy’s great utopian novel? In 
approaching any example of utopian 
thought, there are at least three inquiries 
which might be of considerable value. 
In the first place, one might undertake 
a psychological analysis indicating the 
place of the utopian work in the life- 
scheme of the author and showing the 
way in which the conditions of his own 
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biography and family background were 
responsible for the orientation of his 
thought. In the second place, one might 
undertake a dialectical study, attempt- 
ing to show the place of the utopia in the 
historic tradition of utopian thought, 
comparing it, for example, with such 
seminal documents as the Republic of 
Plato or the Utopia of Sir Thomas More 
and indicating in what respects it bor- 
rowed or departed from the great uto- 
pian tradition. A third method of ap- 
proach would be the sociological. In this 
enterprise one would attempt to under- 
stand a utopian work by studying its re- 
lation to its social background—how it 
reflected or reacted against the social and 
economic conditions which obtained dur- 
ing its production and how it arose out of 
the social milieu within which it was 
created. Any of these three analyses 
could be justified. But in the case of 
Looking Backward I think we shall be 
most rewarded if we consider it primar- 
ily in terms of its sociological back- 
ground. 

Writing to the editor of the Boston 
Transcript with reference to a review of 
Looking Backward which had appeared 
in that paper on March 30, 1888, Bel- 
lamy said: 


Looking Backward, although in form a fanci- 
ful romance, is intended in all seriousness as a 
forecast in accordance with the principles of 
evolution, of the next age in the industrial and 
social development of humanity, especially in 
this country; and no part of it is believed by the 
author to be better supported by the indica- 
tions of probability than the implied prediction 
that the dawn of the new era is already near at 
hand, and that the full day will swiftly follow. 
Does this seem at first thought incredible in 
view of the vastness of the changes presup- 
posed? What is the teaching of history, but that 
great national transformations, while ages in 
unnoticed preparation, when once inaugurated, 
are accomplished with a rapidity and resistless 
momentum proportioned to their magnitude, 
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not limited by it?.... that this loag stream of 
influence, ever widening and deepening, is at 
last about to sweep away the barriers it has so 
long sapped, is at least one obvious interpreta- 
tion of the present universal ferment of men’s 
minds as to the imperfections of present social 
arrangements. Not only are the toilers of the 
world engaged in something like a world-wide 
insurrection, but true and humane men and 
women of every degree, are in a mood of exas- 
peration verging on absolute revolt against 
social conditions that reduce life to a brutal 
struggle for existence, mock every dictate of 
ethics and religion, and render well-nigh futile 
the efforts of philanthropy. 

Exactly what was the nature of this 
“world-wide insurrection’? Whence 
sprang the “present universal ferment 
of men’s minds as to the imperfections of 
social arrangements”? 

There is a sense in which utopian 
literature is always a flight from chaos. 
Utopias have a particular success during 
times of social crisis, not only in that 
they express the wishful thinking and 
escape mechanisms of moments of pro- 
found social disorganization, but also in 
that they convey a necessary message of 
social hope. When society is, however, 
restored to some sort of equilibrium, 
utopian productions become somewhat 
less popular. The year 1887, in which 
Looking Backward was written, was 
known as “the year of ten thousand 
strikes.”” To what were these due? Ed- 
ward Bellamy was born in 1850, and 
from this time up to the Civil War it 
could still be said that America was a na- 
tion with a frontier and an open land of 
opportunity. The government still pro- 
vided land for homesteaders in the West, 
and it was still possible for dissatisfied 
elements in various parts of the country 
to move freely toward new economic 
enterprises. But with the Civil War came 
two events—first of all, the closing of 
the western frontier and, second, the 
great period of industrial expansion. In 
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1860 there were only three millionaires 
in the United States. By 1890 there were 
thirty-eight. This was the age of indus- 
trial opportunity. It marked the found- 
ing of the Southern Pacific, the Sante Fe, 
and the Northern Pacific railroads; 
Standard Oil, United States Steel, Amal- 
gamated Copper, International Harves- 
ter, and the American Sugar and Ameri- 
can Tobacco companies. It was the peri- 
od of formation of the great monopolies 
and trusts in oil, beef, steel, and money. 
The tendency in the direction of huge 
combinations and monopolies not only 
was the product of a natural evolution of 
capitalist enterprise but grew out of the 
real advantages of increased productive 
efficiency which spring from ‘large-scale 
undertakings. Andrew Carnegie said: 


Two pounds of ironstone mined on Lake 
Superior and transported goo miles to Pitts- 
burgh; one and one-half pounds of coal, mined, 
manufactured into coke and transported to 
Pittsburgh; a small amount of manganese ore, 
mined in Virginia and brought to Pittsburgh— 
and these four pounds of material, manufac- 
tured into one pound of steel for which the con- 
sumer pays I cent. 


This is typical of the lowered unit cost 
growing out of large-scale business enter- 
prise. 

The growth of large corporations 
brought with it not only tremendous 
profits for corporation executives and 
owners but also a wave of unrest among 
the laboring classes. Edward Bellamy 
could not help being struck by the con- 
comitance of two things—first, the tend- 
ency toward business monopoly and, sec- 
ond, the increasingly hostile attitude of 
labor to capital. This latter was reflected 
in the great railroad strike of 1877, the 
Leadville coal strike of 1880, the Hay- 
market Riot of 1886, the Gould strike of 
1884, and culminated in the Pullman 
strike of 1894. Between the years 1881 
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and 1906 there were over thirty-six 
thousand strikes and fifteen hundred 
lockouts, with a total of between six and 
nine million persons involved and, at 
some time or other, out of work. In re. 
sponse to the increasing friction between 
capital and labor there came the rise of 
an autonomous labor movement. The 
National Labor Union was formed jp 
1866; the Labor Knights of St. Crispin 
in 1867; the Knights of Labor, the most 
important of all, from which grew the 
American Federation of Labor, in 1869, 
And when in 1884 the Knights of Labor 
won the great railroad strike against Jay 
Gould the labor movement was already 
a power to be reckoned with. 

It is only against this background that 
Looking Backward is to be understood— 
the background of the gigantic corpora- 
tions like Standard Oil, United States 
Steel, and International Harvester, each 
capitalized at over fifty million dollars; 
the background of labor unrest culminat- 
ing in a succession of devastating strikes; 
and the growth of unionism with its at- 
tendant battles between labor and the 
state police, which came to a head be- 
tween 1877 and 1886. Only a few men 
saw the real meaning of this industrial 
conflagration. Among them were Henry 
George and Thorstein Veblen. And an- 
other of them was Edward Bellamy. 

As has been suggested, utopian litera- 
ture always tends to be in some sense‘a 
reflection of the times. It is a sociological 
as well as a merely literary phenomenon. 
Proof of this can be found in the fact 
that Looking Backward, although the 
most influential utopia of the period, was 
by no means the only one. Alfred Cridge 
had written a utopia in 1884, and Henry 
Allen had written one in 1886. Bellamy’s 
was the third in point of time; but here 
is the interesting thing: In the sixteen 
years from 1884 to 1900, when the period 
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of industrial unrest was greatest, exactly 
forty-nine utopian novels were written. 
These utopias, together with Bellamy’s 
Looking Backward, have certain charac- 
teristics in common. Speaking generally, 
all of them consider the problem of so- 
ciety in economic terms. All, or the 
majority of them, solve the social prob- 
lem socialistically or communistically. 
Most of the men who write these utopias 
come from the upper ranks of society, 
and the appeal which they make is basi- 
cally an appeal to the middle classes for 
nonviolent change. They are predomi- 
nantly suspicious of revolutionary tech- 
nique, and they have a profound dis- 
trust equally of the ruthless captains of 
industry and of the ignorant labor agita- 
tors. It is really in the genteel middle- 
class tradition that they attempt to solve 
the problem of social chaos. 

Looking Backward, the title of Bel- 
lamy’s utopia, is, of course, a misnomer. 
It should actually have been entitled 
Looking Forward. What Bellamy tried 
to do was to paint a picture of a utopian 
economic society existing in the year 
2000 and, by a contrast between this so- 
ciety and that of his own times, to indi- 
cate the direction of a necessary social 
change. What isprimarily interesting here 
from the point of view of utopian analysis 
is the fact that Bellamy’s utopia takes 
place in an actual location—Boston—in 
the year 2000. This is significant against 
the background of utopian possibilities 
in general. 

Fundamentally, there are two kinds 
of utopias—spatial utopias and temporal 
utopias. It was characteristic of the great 
utopian productions of the Renaissance, 
of Thomas More’s Utopia and Francis 
Bacon’s New Ailantis, for example, that 
they should be set co-temporally with 
the lives of their authors but in some 
far distant part of space. These utopias 
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express the spirit of the voyages of dis- 
covery and the Renaissance conscious- 
ness of an expanding spatial universe. 
Temporal utopias (which, strictly speak- 
ing, ought to be called “uchronias”’), in 
contrast with spatial utopias, derive 
their utopian character from the fact 
that the scene is set at a time other than 
that of the life of the author. These 
utopias can be of two sorts—they may be 
backward looking or they may be for- 
ward looking. It was characteristic of 
Greek utopian thought that it should be 
essentially conservative and backward 
looking, that it should appeal to prin- 
ciples of social perfection exemplified in 
a previous Golden Age. It is in this sense 
that Plato’s references to the lost island 
of Atlantis in the Timaeus are to be un- 
derstood. Looking Backward is, however, 
a utopia looking forward in time. It is a 
time-utopia built upon a doctrine of 
social progress and consequently an ex- 
pression of the whole tradition of prog- 
ress as this was stated in the eighteenth 
century and popularized in the nine- 
teenth. 

The plot of Looking Backward is,. of 
course, well known. The legend is that 
the hero, Julian West, falls asleep in 
Boston on the evening of May 30, 1887, 
and wakes up in the same city one hun- 
dred and thirteen years later, on Sep- 
tember 10 in the year 2000, in the back- 
yard of Dr. Leete, an inhabitant of that 
time. How he discusses with Dr. Leete 
and with the latter’s daughter, Edith, 
the social changes which have taken 
place in the mythical one hundred and 
thirteen years forms the somewhat 
didactic body of the narrative. 

In the author’s Preface, dated De- 
cember 26 of the year 2000, Bellamy 
says: 

Living as we do in the closing year of the 
twentieth century, enjoying the blessings of a 
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social order at once so simple and logical that it 
seems but the triumph of common sense, it is no 
doubt difficult for those whose studies have not 
been largely historical to realize that the present 
organization of society is in its completeness 
less than a century old The object of this 
volume is to assist persons who, while desiring 
to gain a more definite idea of the social con- 
trasts between the nineteenth and twentieth 
centuries, are daunted by the formal aspect of 
the histories which treat the subject. Warned 
by a teacher’s experience that learning is ac- 
counted a weariness to the flesh, the author has 
sought to alleviate the instructive quality of 
the book by casting it in the form of a romantic 
narrative which he would be glad to fancy not 
wholly devoid of interest on its own account. 


What was the nature of this “social 
order at once so simple and logical that 
it seems but the triumph of common 
sense”? At the very beginning, Bellamy 
paints the contrast between the Boston 
of 1887, as he knew it, and the happier 
world of his projection in a famous meta- 
phor which is worthy of complete quota- 
tion: 


By way of attempting to give the reader 
some general impression of the way people lived 
together in those days [the United States of 
1887], and especially of the relations of the rich 
and poor to one another, perhaps I cannot do 
better than to compare society as it then was to 
a prodigious coach which the masses of human- 
ity were harnessed to and dragged toilsomely 
along a very hilly and sandy road. The driver 
was hunger, and permitted no lagging, though 
the pace was necessarily very slow. Despite the 
difficulty of drawing the coach at all along so 
hard a road, the top was covered with passen- 
gers who never got down, even at the steepest 
ascents. These seats on top were very breezy 
and comfortable. Well up out of the dust, their 
occupants could enjoy the scenery at their lei- 
sure, or critically discuss: the merits of the 
straining team. Naturally such places were in 
great demand and the competition for them was 
keen, every one seeking as the first end in life 
to secure a seat on the coach for himself and to 
leave it to his child after him. By the rule of the 
coach a man could leave his seat to whom he 
wished, but on the other hand there were many 
accidents by which it might at any time be 


wholly lost. For all that they were so easy, the 
seats were very insecure, and at every sudden 
jolt of the coach persons were slipping out of 
them and falling to the ground, where they were 
instantly compelled to take hold of the rope and 
help to drag the coach on which they had before 
ridden so pleasantly. It was naturally regarded 
as a terrible misfortune to lose one’s seat, and 
the apprehension that this might happen to 
them or their friends was a constant cloud upon 
the happiness of those who rode. 

But did they think only of themselves? yoy 
ask. Was not their very luxury rendered intoler- 
able to them by comparison with the lot of their 
brothers and sisters in the harness, and the 
knowledge that their own weight added to their 
toil? Had they no compassion for fellow beings 
from whom fortune only distinguished them? 
Oh, yes; commiseration was frequently ex- 
pressed by those who rode for those who had to 
pull the coach, especially when the vehicle came 
to a bad place in the road, as it was constantly 
doing, or to a particularly steep hill. At such 
times, the desperate straining of the team, their 
agonized leaping and plunging under the pitiless 
lashing of hunger, the many who fainted at the 
rope and were tramped in the mire, made a very 
distressing spectacle, which often called forth 
highly creditable displays of feeling on the top 
of the coach. At such times the passengers 
would call down encouragingly to the toilers of 
the rope, exhorting them to patience, and hold- 
ing out hopes of possible compensation in an- 
other world for the hardness of their lot, while 
others contributed to buy salves and liniments 
for the crippled and injured. It was agreed that 
it was a great pity that the coach should be so 
hard to pull, and there was a sense of general re- 
lief when the specially bad piece of road was 
gotten over. This relief was not, indeed, wholly 
on account of the team, for there was always 
some danger at these bad places of a general 
overturn in which all would lose their seats. 

It must in truth be admitted that the main 
effect of the spectacle of the misery of the toilers 
at the rope was to enhance the passengers’ sense 
of the value of their seats upon the coach, and 
to cause them to hold on to them more desper- 
ately than before. If the passengers could only 
have felt assured that neither they nor their 
friends would ever fall from the top, it is prob- 
able that, beyond contributing to the funds for 
liniments and bandages, they would have 
troubled themselves extremely little about 
those who dragged the coach. 
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I am well aware that this will appear to the 
men and women of the twentieth century an in- 
credible inhumanity, but there are two facts, 
both very curious, which partly explain it. In 
the first place, it was firmly and sincerely be- 
lieved that there was no other way in which 
Society could get along, except the many pulled 
at the rope and the few rode, and not only this, 
but that no very radical improvement even was 
possible, either in the harness, the coach, the 
roadway, or the distribution of the toil. It had 
always been as it was, and it always would be 
so. It was a pity, but it could not be helped, and 
philosophy forbade wasting compassion on what 
was beyond remedy. 

The other fact is yet more curious, consisting 
in a singular hallucination which those on the 
top of the coach generally shared, that they 
were not exactly like their brothers and sisters 
who pulled at the rope, but of finer clay, in some 
way belonging to a higher order of beings who 
might justly expect to be drawn. This seems un- 
accountable, but, as I once rode on this very 
coach and shared that very hallucination, I 
ought to be believed. The strangest thing about 
the hallucination was that those who had but 
just climbed up from the ground, before they 
had outgrown the marks of the rope upon their 
hands, began to fall under its influence. As for 
those whose parents and grandparents before 
them had been so fortunate as to keep their 
seats on the top, the conviction they cherished 
of the essential difference between their sort of 
humanity and’the common article was absolute. 
The effect of such a delusion in moderating fel- 
low feeling for the sufferings of the mass of men 
into a distant and philosophical compassion is 
obvious. To it I refer as the only extenuation I 
can offer for the indifference which, at the period 
I write of, marked my own attitude toward the 
misery of my brothers. 


In this passage Bellamy shows clearly 
in imaginative metaphor the paradox of 
a society based upon a rigid class division 
and consisting of a laboring-class major- 
ity which must exist at a level of under- 
consumption in order that a leisure-class 
minority may exist in a zone of overcon- 
sumption. And he calls attention also to 
the two chief rationalizations which are 
utilized for the preservation of the status 
quo—the first, the belief that there is no 
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possible alternative to an inequitable dis- 
tribution of wealth and, the second, the 
belief that inequality is justified on the 
grounds that those in the superior class 
owe their status to qualities of personal 
worth and merit. 

In a further analysis Bellamy per- 
suasively identifies the source of the con- 
flict of interest between capital and labor 
existing in the society of his time. It is 
his point that such conflict is inevitable, 
as a result of large concentrations of capi- 
tal in an economic order dominated by 
the profit motive. In such an economic 
order, there is an unavoidable conflict 
between the laborer trying to maximize 
his wages at the expense of employer 
profits, and the capitalist trying to maxi- 
mize his profits at the expense of the 
wages of his workers. But any natural 
adjustment of this conflict is prevented 
by the inequalities of the two conflicting 
parties; for the tremendous power of the 
great corporation has dwarfed into in- 
significance the bargaining-power of the 
workers! At those times when business 
is small, the individual workman is a per- 
son of importance and independence and, 
since but little capital is necessary for 
production, can, if he has initiative, en- 
gage in business enterprise on his own. 
With the rise of great capital aggrega- 
tions and the consequent decrease in 
opportunity for the small man, the mul- 
titudes, whether workers or consumers, 
are fated to exist in a form of servitude 
to the huge corporations. In the great 
tendency to monopoly growing out of a 


’ technology in which capital is proved 


productively efficient in proportion to 
its concentration, the worker and the 
little businessman are crushed. What 
must of necessity be the social reformer’s 
answer to’ this situation? 

Bellamy saw clearly that the concen- 
tration of industrial enterprise in large 
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aggregates was indeed the condition of 
productive efficiency in an advancing 
technological society. His answer was 
not, therefore, against the consolidation 
of productive enterprise as such but was 
directed toward the question of the moral 
and social purpose which this consolida- 
tion must serve. He therefore presents 
the stock answer of the utopian socialist. 
Let there be a complete consolidation of 
capital and productive enterprise, but 
let it exist not in private hands and for 
private profit but in public hands and 
for public benefit! Bellamy is not a critic 
of the practice of monopoly as such; he is 
simply in favor of the transformation of 
all private monopolies into public mo- 
nopolies. From his point of view the na- 
tion as a whole should be organized into 
one great business corporation in which 
the state is the sole capitalist, the sole 
monopolist, and the sole employer. It is 
customary in a democracy to distin- 
guish between economics and politics 
and to consider the former as private 
business and the latter as public busi- 
ness. Bellamy, however, suggests that 
no business is so essentially the public 
business as the livelihood of its individual 
citizens. There was a time, indeed, in 
which politics was the private business 
of the monarch. And, just as the kings 
prior to the American Revolution dem- 
onstrated the moral that politics must be 
taken over from private hands and 
placed in public, so analogously, reasons 
Bellamy, the great corporations teach 
the lesson that matters of economic con- 
cern must likewise be transferred. The 
question which at once occurs is this: Is 
there any guaranty that economic enter- 
prise will be carried on for the public 
benefit if it is placed in the hands of 
politicians and public officers rather than 
left in the hands of private owners and 
managers? And to this very real question 


Bellamy replies that the only solution js 
so to design social institutions that it wil] 
be impossible for such public managers 
and officers to abuse their trust. 

In Bellamy’s utopian state is provided 
not only a national organization of capi- 
tal but likewise a national organization 
of labor under unified direction. Univer. 
sal compulsory labor service (analogous 
to the universal military service of cer- 
tain Continental countries) would be 
required. Individuals are to be educated 
for the first twenty-one years of their 
life, but from the age of twenty-one to 
the age of forty-five their compulsory 
labor service is demanded. In times of 
special emergency the director of public 
service may call upon persons of the ages 
of forty-five to fifty-five, but at the age 
of fifty-five there is compulsory retire- 
ment for all. The bondage of compulsory 
labor service is considerably mitigated 
by the fact that all individuals will have 
a voluntary choice of occupation, but, 
having chosen, they have certain obliga- 
tions with respect to vocational training 
and preparation. It is the function of the 
administrators of the state to mediate 
between the conflicting choices of in- 
dividuals and to regulate the relative at- 
tractiveness of certain occupations by 
proportioning the hours of labor and the 
status to be derived from different oc- 
cupations to the actual demand for such 
services within the society. In the well- 
organized state the most difficult and un- 
attractive occupations will have the 
shortest hours of labor and the greatest 
amount of prestige. 

One of the most important conse- 
quences of the setting-up of a national 
organization of capital and labor is the 
abolition of the occupations of trade and 
banking. All organized market activities, 
such as the competitive bidding for prod- 
ucts and the attempt to influence con- 
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sumer demand through industrial ad- 
vertising, will be given up. All consumer 
distribution will be made from a single 
national storehouse. Bellamy’s mecha- 
nism here is very simple. Each individual 
would be given a credit card representing 
his share of the annual product at the be- 
ginning of each year. Consumer goods 
would be manufactured and stored at 
public warehouses, and the consumer 
would have immediate access to these 
centers of distribution. It goes without 
saying that consumers would be given 
such information about the content and 
quality of various products as would en- 
able them to make wise choices. There 
would be a complete system of grade 
labeling for consumer goods and (owing 
to the central system of distribution) 
the elimination of all profit and all mid- 
diemen. Many of the productive func- 
tions previously performed within the 
bosom of the individual family would 
now become socialized. There would be 
washing at public laundries, cooking at 
public kitchens, and, for those who did 
not wish to retain the social aspects of 
the home, eating at public lunchrooms. 

The annual credit for each individual 
would be fixed for the year and would be 
nontransferable. In direct consequence 
of this type of distributive system, buy- 
ing and selling would be considered anti- 
social acts. If any individual’s consumer 
wants were less than his annual credit, 
any surplus credit which existed at the 
end of the year would be turned back 
automatically to the general credit. In 
such a society it is clear that there would 
no longer be any incentive toward capi- 
tal accumulation, and individual saving 
would no longer have the status of a 
moral virtue. This would be true because 
the utopian state (no longer as in our 
own liberal and individualistic society 
merely the framework of order regulat- 
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ing the motives and the actions of private 
enterprise, but actually being a social- 
service state) would secure its citizens 
against the future through complete 
provision for education and social secur- 
ity from the cradle to the grave. 

A serious critic might ask: In such a 
society what of the problem of human 
motivation? Any society must have a 
division of labor and many occupations 
necessary for the welfare of the whole. 
With such a division of labor how is the 
remuneration of the individual to be 
fixed? With the abolition of the monetary 
standard what method remains for de- 
termining the relative value of services? 
Bellamy’s answer is simply that the old 
system of payment in terms of a rate 
determined in the market place is no 
longer feasible. Such a system of re- 
muneration is the only possible one 
where the motivations of individuals are 
in conflict with one another. But, as pre- 
viously suggested, the paradox of a com- 
petitive society is that the most difficult 
and dangerous types of work are given 
the scantiest rewards. In the utopian 
state, however, all are to get the same 
wages because all are required to make 
the same effort. The question at issues 
here is not primarily a material one but 
a moral one! 

But the fundamental question still re- 
mains. Is it not true, human nature being 
what it is, that the individual works only 
for monetary reward? Is it possible for 
this basic characteristic of human beings 
to be changed? The answer which Bel- 
lamy gives is a categorical “Yes.” It is 
true, of course, that some principle of 
motivation must be appealed to. On the 
other hand, one must be blind to the les- 
son of history (as indicated by a study of 
aristocratic or feudal societies) to believe 
that the only possible type of motivation 
is the financial. Cannot personal honor 
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be appealed to as well as greed? Do 
soldiers fight in time of war only for the 
pay which they receive? Clearlynot! And 
just as any military organization has a 
morale and an esprit de corps, independ- 
ent of pecuniary considerations, so may 
an entire society. Bellamy’s state does 
not require an army of soldiers, but it 
does require the principles of military 
organization and motivation for an army 
of industry. 

Bellamy’s “industrial army” would 
consist of a number of different ranks. 
First, there would be the lowest and un- 
classified grade of common laborer; next, 
there would be those who are serving an 
apprenticeship before entering upon their 
life-careers; and, finally, there would be 
those who had achieved the status of full 
workmen. Distinctions would be made 
within each of these classes on the basis 
of degree of competency. And in order 
to prevent the system from becoming 
rigid and stratified, there would be peri- 
odic regrading of the members of the 
industrial army, insuring mobility from 
rank to rank. There would be many small 
rewards and incentives to promotion 
which would encourage a socially valu- 
able ambition on the part of the working 
population. 

One of the most serious needs of such 
a society would be for long-range eco- 
nomic planning. Bellamy asserts the 
need for estimating the demand for all 
staple commodities at least one year in 
advance (less preplanning being neces- 
sary in the case of luxuries). This esti- 
mated demand would be the basis of the 
production schedule for the state’s basic 
industries. In such a society the price 
mechanism and the principle of consum- 
er demand would be retained, although 
price would be determined essentially by 
labor cost rather than by money cost. 
This would imply (1) that articles of 


small demand would have a high Price 
and (2) that new products could still be 
introduced through the circulation of 
petitions by those interested in obtaining 
them. Also a large surplus of staple com. 
modities would be kept on hand in order 
to meet unforeseen contingencies of de- 
mand in the economic situation. It 
would, of course, be impossible to main- 
tain any single nation on such a basis 
irrespective of the economy of the world 
at large. But Bellamy’s utopia assumes 
that there will be a Federal Union with 
an international council to regulate the 
relations between the member-states. 
Each nation will have a bureau of for- 
eign exchange, which will regulate and 
manage its foreign trade. There will be 
unrestricted immigration, and all prin- 
ciples of foreign policy will point to the 
eventual unification of the world as one 
great single nation. 

Having described the general eco- 
nomic structure of the state, Bellamy 
proceeds to the construction of its politi- 
cal machinery, His political system still 
depends upon the military analogy. 
There will be captains, colonels, and gen- 
erals for the army of laborers. The high- 
est superintendent of al! will be the presi- 
dent of the society. This man must be 
fifty years old in order to be elected and 
will serve no more than five years (Re- 
publicans please note!). Since no per- 
sonal wealth exists in the state, corrup- 
tion due to bribery will be impossible. 
Adequate provision will be made so that 
those in the liberal professions (medicine 
and teaching, for example) will not be 
members of the general industrial army 
but will belong to guilds of their own, 
controlled primarily by ‘boards of their 
own choosing. 

Such a society, according to Bellamy, 
will be free of the usual types of social 
disorganization and maladjustment. 
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There will be no prisons because crime 
will vanish with the appearance of eco- 
nomic equality. If theft were to exist 
in such a state, it would be a pathologi- 
cal condition on the level of klepto- 
mania. Lying, too, would be a thing of 
the past, since lying itself grows primari- 
ly out of economic fear and the hope of 
fraudulent reward, In exactly the same 
way, there will be no further need for a 
highly organized body of law or, indeed, 
for any but the most rudimentary form 
of judicial system. The increased power 
of the executive branch of government 
will mean a corresponding decrease in 
the functions of the judicial, on the one 
hand, and the legislative, on the other. 
A representative congress will still re- 
main in existence, but this congress will 
meet only once in five years (even now 
by some a consummation devoutly to be 
wished!). The reduction of power of con- 
gress will not be due to any lessening of 
the democratic principle but rather to a 
change in the relation between the eco- 
nomic and the political functions of the 
state. Let Bellamy explain this himself. 


“But with no state legislatures and congress 
meeting only once in five years, how do you 
get your legislation done?” 

“We have no legislation,” replied Dr. Leete. 
“That is, next to none. It is rarely that congress; 
even when it meets, considers any new laws of 
consequence, and then it only has power to 
commend them to the following congress lest 
anything be done hastily. If you will consider a 
moment, Mr. West, you will see that we have 
nothing to make laws about. The fundamental 
principles on which our society is founded set- 
tled for all time the strifes and misunderstand- 
ings which in your day called for legislation. 
Fully ninety-nine one-hundredths of the laws 
of that time concerned the definition and pro- 
tection of private property and the relations of 
buyers and sellers. There is neither private 
property, beyond personal belongings, now nor 
buying and selling. And, therefore, the occasion 
of nearly all the legislation formerly necessary 
has passed away. Formerly society was a pyra- 
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mid'‘poised on its apex. All the gravitations of 
human nature were constantly tending to top- 
ple it over, and it could be maintained upright 
or, rather upwrong (if you will pardon the feeble 
witticism) by an elaborate system of con- 
stantly renewed props and buttresses and guy- 
ropes in the form of laws. A central congress and 
forty state legislatures turning out some twenty 
thousand laws a year could not make new props 
fast enough to take the place of those which 
were constantly breaking down or becoming 
ineffectual through some shifting of the strain. 
Now society rests on its base and is in as little 
need of artificial supports as the everlasting 
hills.” 


Having outlined the structure of the 
utopian state, Bellamy proceeds in the 
words of Dr. Leete to present his basic 
criticisms of the nineteenth-century in- 
dustrial order. Having spoken of the 
waste which comes from leaving the con- 
duct of industry to individuals, the 
waste which comes through mistaken 
economic undertakings, the waste which 
comes through overproduction and de- 
pressions, and the waste which comes 
(as so many of our modern economists 
have insisted) from idle capital and idle 
labor during periods of unemployment, 
Bellamy proceeds to a treatment of what 
is for him the primary waste of all, name- 
ly, that from competition and the hostil- 
ity which competition engenders. 


The next of the great wastes was that from 
competition. The field of industry was a battle- 
field as wide as the world in which the workers 
wasted, in assailing one another, energies which, 
if expended in concerted effort as today, would 
have enriched all. As for mercy or quarter in 
this warfare, there was absolutely no suggestion 
of it. To deliberately enter a field of business 
and destroy the enterprises of those who had 
occupied it previously in order to plant one’s 
own enterprise on their ruins was an achieve- 
ment which never failed to command popular 
admiration; nor is there any stretch of fancy in 
comparing this sort of struggle with actual. 
warfare so far as concerns the mental agony 
and physical suffering which attended the strug- 
gle and the misery which overwhelmed the de- 
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feated and those dependent upon them. Noth- 
ing about your age is at first sight more as- 
tounding to a man of modern times than the 
fact that men engaged in the same industry, in- 
stead of fraternizing as comrades and co- 
laborers to a common end, should have re- 
garded each other as rivals and enemies to be 
throttled and overthrown. This certainly seems 
like sheer madness, a scene from bedlam. 


As illustrated above, one of the most 
striking features of Looking Backward 
is the way in which Bellamy treats in- 
dustrial competition, not primarily as an 
economic problem but as a moral one. 
It is characteristic of him that this 
should be so. I have spoken before about 
the importance of his Baptist back- 
ground, and it is true that throughout 
his life he was dominated by the prob- 
lem of how the moral principles of Chris- 
tianity might be made socially effective. 

Any reformer with an ardent desire to 
reconstruct the social order may begin 
in either of two ways. On the one hand, 
he may approach the problem through 
the inner life and concentrate his efforts 
upon the reformation of the character of 
the individual. This is the motivation 
which was predominant among the 
Stoics and certain of the earliest Chris- 
tian leaders. The other type of social 
reformer makes his approach in terms of 
social institutions. He does not empha- 
size personal motivation, but he at- 
tempts to design new social arrange- 
ments which shall be mechanically more 
perfect than those which tradition or ac- 
cident have brought into existence. Bel- 
lamy is a curious combination of both ap- 
proaches. On the one hand, he does deal 
with the problem of social reconstruction 
from an institutional point of view, but, 
on the other hand, he shared with Rous- 
seau the belief that human nature is it- 
self essentially good and needs only the 
construction of an economic and social 


environment congenial to its fullest ex. 
pression. 

The great moral change from the nine- 
teenth century to the world projected jn 
Looking Backward is primarily a change 
in which rational self-interest is replaced 
by rational unselfishness. It is a change 
in which the everlasting fight between 
morality and economic need has been 
resolved in such a fashion that both the 
satisfaction of economic wants and the 


expression of the best moral qualities . 


can coexist. Bellamy indicates clearly 
that he himself is guided by Christian 
moral assumptions and that the basic 
characteristics of the social structure of 
the nineteenth century are antagonistic 
to these principles. A sermon delivered 
by a clergyman in Bellamy’s utopian so- 
ciety makes this abundantly clear: 


Although the idea of the vital unity of the 
family of mankind, the reality of human broth- 
erhood, was very far from being apprehended by 
them as the moral axiom it seems to us, yet it is 
a mistake to suppose that there was no feeling 
at all corresponding to it. I could read you pas- 
sages of great beauty from some of their writers 
which show that the conception was clearly 
attained by a few, and no doubt vaguely by 
many more. Moreover, it must not be forgotten 
that the nineteenth century was in name Chris- 
tian, and the fact that the entire commercial 
and industrial frame of society was the embodi- 
ment of the anti-Christian spirit must have had 
some weight, though I admit it was strangely 
little, with the nominal followers of Jesus 
Christ. 

When we inquire why it did not have more, 
why, in general, long after a vast majority of 
men had agreed as to the crying abuses of the 
existing social arrangement, they still tolerated 
it, or contented themselves with talking of petty 
reforms in it, we come upon an extraordinary 
fact. It was the sincere belief of even the best 
of men at that epoch that the only stable ele- 
ments in human nature, on which a social sys- 
tem could be safely founded, were its worst 
propensities. They had been taught and be- 
lieved that greed and self-seeking were all that 
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held mankind together, and that all human as- 
sociations would fall to pieces if anything were 
done {o blunt the edge of these motives or curb 
their operation. In a word, they believed—even 
those ‘who longed to believe otherwise—the 
exact reverse of what seems to us self-evident; 
they believed, that is, that the anti-social quali- 
ties of men, and not their social qualities, were 
what furnished the cohesive force of society. It 
seemed reasonable to them that men lived to- 
gether solely for the purpose of overreaching 
and oppressing one another, and of being over- 
reached and oppressed, and that while a society 
that gave full scope to these propensities could 
stand, there would be little chance for one based 
on the idea of cooperation for the benefit of all. 
It seems absurd to expect any one to believe 
that convictions like these were ever seriously 
entertained by men; but that they were not 
only entertained by our great-grandfathers, but 
were responsible for the long delay in doing 
away with the ancient order, after a conviction 
of its intolerable abuses had become general, is 
as well established as any fact in history can be. 
Just here you will find the explanation of the 
profound pessimism of the literature of the last 
quarter of the nineteenth century, the note of 
melancholy in its poetry, and the cynicism of 
its humor. 


In this passage Bellamy expresses his 
belief not only in the essential goodness 
of the human person but likewise in the 
possibility of founding a community in 
which the best side of human personalty 
has an opportunity to flourish. The con- 
cluding words of the sermon previously 
referred to contain the famous metaphor 
in which this ismosteffectively expressed: 


To put the whole matter in the nutshell of a 
parable, let me compare humanity in the olden 
time to a rosebush planted in a swamp, watered 
with black bog-water, breathing miasmatic 
fogs by day, and chilled with poison dews at 
night. Innumerable generations of gardeners 
had done their best to make it bloom, but be- 
yond an occasional half-opened bud with a 
worm at the heart, their efforts had been un- 
successful. Many, indeed, claimed that the bush 
was no rosebush at all, but a noxious shrub, fit 
only to be uprooted and burned. The gardeners, 
for the most part, however, held that the bush 
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belonged to the rose family, but had some in- 
eradicable taint about it, which prevented the 
buds from coming out, and accounted for its 
generally sickly condition. There were a few in- 
deed, who maintained that the stock was good 
enough, that the trouble was in the bog, and 
that under more favorable conditions the plant 
might be expected to do better. But these per- 
sons were not regular gardeners, and being con- 
demned by the latter as mere theorists and day 
dreamers, were, for the most part, so regarded 
by the people. Moreover, urged some eminent 
moral philosophers, even conceding for the sake 
of the argument that the bush might possibly 
do better elsewhere, it was a more valuable dis- 
cipline for the buds to try to bloom in a bog 
than it would be under more favorable condi- 
tions. The buds that succeeded in opening 
might indeed be very rare, and the flowers pale 
and scentless, but they represented far more 
moral effort than if they had bloomed spontane- 
ously in a garden. 

The regular gardeners and the moral philos- 
ophers had their way. The bush remained rooted 
in the bog, and the old course of treatment 
went on. Continually new varieties of forcing 
mixtures were applied to the roots and more 
recipes than could be numbered, each declared 
by its advocates the best and only suitable prep- 
aration, were used to kill the vermin and re- 
move the mildew. This went on a very long 
time. Occasionally some one claimed to observe 
a slight improvement in the appearance of the 
bush, but there were quite as many who de- 
clared that it did not look so well as it used to. 
On the whole there could not be said to be any 
marked change. Finally, during a period of gen- 
eral despondency as to the prospects of the bush 
where it was, the idea of transplanting it was 
again mooted, and this time found favor. “Let 
us try it,” was the general voice. “Perhaps it 
may thrive better elsewhere, and here it is cer- 
tainly doubtful if it be worth cultivating long- 
er.” So it came about that the rosebush of hu- 
manity was transplanted, and set in sweet 
warm, dry earth, where the sun bathed it, the 
stars wooed it, and the south wind caressed it. 
Then it appeared that it was indeed a rosebush. 
The vermin and the mildew disappeared, and 
the bush was covered with most beautiful red 
roses, whose fragrance filled the world. 


The society projected in Looking Back- 
ward is indeed a radical departure from 





144 ETHICS 


the social organization of the latter part 
of the nineteenth century and of our own 
time, but it is evident that Bellamy’s 
radicalism did not spring from a simple 
delight in change for its own sake. 

It is not possible here to criticize Bel- 
lamy’s ideas in any detail. But it is true 
that for the social philosopher Looking 
Backward raises certain interesting ques- 
tions. The basic issues which Bellamy 
treats are not only timely but recurrent. 
They are essentially the issues (1) of 
private monopoly versus public monop- 
oly; (2) of competition versus co-opera- 
tion; and (3) of the motive of private 
profit versus the motive of public service. 
Bellamy has proposed a society in which 
in each case the former has been sup- 
planted by the latter. And there are fun- 
damentally two trends which he has at- 
tempted to further. The first is the trend 
away from a society characterized by a 
basic conflict of interest between various 
pressure groups and toward a society uni- 
fied by a common purpose in which there 
is a coincidence of interests; and, second, 
the trend away from “‘the police state,”’ 
which is simply a framework of order, 
and toward the “social-service state,” 
which should have the function of secur- 
ing the total welfare of the citizenry as a 
whole. 

To the men of Bellamy’s own day, 
Looking Backward was not merely a 
hopelessly unrealistic suggestion. It is 
true that Henry George, a competent 
economist in his own right, in reviewing 
Looking Backward in the Standard for 
August 31, 1889, called it “a castle in the 
air with clouds for a foundation.” But 
this opinion was by no means shared by 
all of Bellamy’s contemporaries. In 1888 
a number of enthusiastic Bostonians 
formed “The Boston Bellamy Club” 
with a publication, the Nationalist. It 


was a reform paper with an anti-Marxist 
bias, which functioned as a real native 
American critique of capitalism. Subse. 
quently, Nationalist clubs were founded 
in other leading cities in the United 
States, and the movement reached its 
peak in 1891 with the existence of 16, 
such organizations. 

From a literary point of view, Looking 
Backward is a curious mixture. On the 
one hand, one cannot deny the awkward- 
ness and pretentiousness of its nine- 
teenth-century fictional style. But, on 
the other hand, where Bellamy is actual- 
ly defending the institutions which he 
proposes, the reader is beautifully carried 
along and the problems become eminent- 
ly real and engrossing. One can agree 
with William Dean Howells in speaking 
of ‘‘the art which Bellamy had in degree 
so singular that one might callit supreme- 
ly his. He does not so much transmute 
our everyday reality to the substance of 
romance as make the airy stuff of dreams 
one in quality with veritable experi- 
ence.” But even more important than 
Bellamy’s quality as a social novelist is 
the directness of his passion as a social 
reformer and the honesty of his belief in 
the rights of the common man. Howells 
also said with great truth: “Somehow, 
whether he knew or not, he unerringly 
felt how the average man would feel, and 
all the webs of fancy that he wove were 
essentially of one texture through this 
sympathy. His imagination was intensely 
democratic. It was inalienably plebian, 
even, that is to say, humane.” 

It is for precisely this reason, I think, 
that Bellamy himself might have sat for 
President Conant’s portrait of the Amer- 
ican Radical, and that Looking Back- 
ward could through so many years re- 
main the model of an American dream! 
UNIVERSITY OF CHICAGO 
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t 1s indeed a big step from Wilson’s Four- 

teen Points to the Atlantic Charter, and 
it is another big step from the Atlantic 
Charter to Dumbarton Oaks. At the begin- 
ning of the journey we witness the heroic 
and futile attempt to transform the political 
scene according to the postulates of liberal 
rationality. At the end of the journey we 
are in the presence of a less heroic and, we 
are afraid, no less futile attempt to mold 
the political reality in the image of Mach- 
javelli’s thought. At midway we are listen- 
ing to a feeble echo of the liberal creed, 
which in its sentimental vagueness cannot 
even pretend to provide guidance for politi- 
cal action and which, inconsequential as it is 
as a political expression of the Wilsonian 
tradition, seems to announce the coming of 
a more potent principle of political action. 
Dumbarton Oaks has made this principle 
manifest. The Wilsonian Utopia is being re- 
placed by the Utopia of Machiavelli,’ and 
failure awaits the latter as it was the reward 
of the former; for if it is utopian to assume 
that a rational system of thought by its own 
inner force can transform the conditions 
of man, it is no less utopian to expect that a 
stable, peaceful society can be built on pow- 
er alone. If it is true that one cannot reform 
the affairs of man while sitting in the clouds, 
it is no less true that one can do with bay- 
onets anything but sit on them. 


' The utopian character of Machiavelli’s political 
philosophy becomes obvious when one conceives of 
his rules of political conduct as means to the end of 
the unification of Italy, as proclaimed by him at the 
end of The Prince. It was utopian to believe that a 
country divided into a great number of small sover- 
eignties could be united by any one of those small 
sovereigns’ clever handling of the mechanics of polit- 
ical action. What was true for the unification of 
Italy at the time of Machiavelli holds true today 
for the unification of the world. 


DISCUSSION 


THE MACHIAVELLIAN UTOPIA 


HANS J. MORGENTHAU 
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Among the many books that have been 
published in recent years on the problem of 
international peace, two stand out as espe- 
cially important because they illuminate 
from different points of view the road which 
has led us from Geneva to Dumbarton Oaks.” 
Although written before the results of Dum- 
barton Oaks became public and originating 
in the awareness of the deficiencies of the 
Wilsonian concept of foreign affairs, they 
read actually like an implied criticism of the 
spirit and the results of Dumbarton Oaks 
and thus show clearly how far short.of a 
sound approach to the problem of interna- 
tional peace fall both Wilsonian idealism 
and the mechanical expediency of Dumbar- 
ton Oaks. 

Professor Kelsen approaches the problem 
from the point of view of the lawyer and 
sees in the establishment of an international 
court with obligatory jurisdiction the center 
of an effective international organization. 
He is especially critical of the distinction 
between legal and political disputes, which 
thus far has stood in the way of a truly com- 
pulsory adjudication of international con- 
flicts, free from open or concealed excep- 
tions. It is indeed true that the distinction 
between legal and political disputes in itself 
has no scientific value, since law and politics 
are not mutually exclusive concepts. 


If relations between persons—private indi- 
viduals or States—are regulated by a legal 
order at all, all possible conflicts between these 
persons, whether economic or political in char- 
acter, are at the same time legal conflicts if 
judged by the legal order although, from the 


2 Hans Kelsen, Peace through Law (Chapel Hill: 
University of North Carolina Press, 1944); and 
John B. Whitton (ed.), The Second Chance, America 
and The Peace (Princeton: Princeton University 
Press, 1944). 
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viewpoint of certain subjective interests, it may 
be undesirable to treat them as legal conflicts 
[p. 26]. 

This is the case if one or both parties to the 
dispute consider the existing law unsatis- 
factory or unjust, and therefore the dis- 
agreement between the parties does not con- 
cern the law as it is but the law as it ought 
to be. Professor Kelsen, however, does not 
think such disagreement a sufficient reason 
for not applying existing law. 

For such an opinion is based on a subjective 
value judgment of the interested party. And 
even if there were a more or less objective cri- 
terion for determining the alleged insufficiency 
of the law—which there is not—such insufh- 
ciency could never justify the non-application of 
the law Its non-application leads to anarchy 
and not to the change in the law which appar- 
ently is wanted by a party that declares a con- 
flict to be political [pp. 30-31]. 


Yet does not history show that individ- 
uals as well as nations, vitally interested in a 
change in the status quo as guaranteed by 
the existing legal order, prefer to the peace- 
ful and orderly perpetuation of the status 
quo temporary anarchy, that is, revolution 
and war, which at least offer them a chance 
to bring about the desired change? Which 
revolutionary party that sees a chance for 
changing the hated status quo by extra- 
legal means could be persuaded to go to a 
court of law and have the legality of the 
status quo confirmed? Which nation that 
feels itself strong enough to get what it wants 
by threat or actual use of force will invite an 
international court to tell the world that in- 
ternational law, as it exists, gives it no title 
to what it wants? 

It seems, therefore, that the distinction 
between legal and political disputes, far 
from being the manifestation of a mere sub- 
jective prejudice, points to a functional 
limitation of judicial procedure which is 
present in both the domestic and the inter- 
national sphere. The domestic conflicts 
which are most likely to lead to violent 
disturbances, such as revolution and civil 
war, are not the ones settled by domestic 
courts. They are settled in a contest of social 


forces which are kept in peaceful channels 
by the moral and physical authority of the 
domestic government, and it is within the 
framework of this domestic government, 
and primarily its executive and legislative 
branches, and through the free interplay of 
social forces outside these political institu. 
tions that the social conflicts threatening 
domestic peace find their peaceful solution, 
Here lies the decisive difference between the 
domestic and the international scene. In the 
absence from the international scene of such 
moral and physical authority and such po- 
litical institutions, it is difficult to see how 
nations can be induced to submit their po- 
litical disputes, that is, those which concern 
the redistribution of their respective power, 
to an international tribunal, instead of mak- 
ing use of those political means which seem 
best adapted to bringing about a favorable 
change. The domestic courts fulfil their 
function for the preservation of domestic 
peace within the framework of a society 
which has created instrumentalities for the 
peaceful settlement of social conflicts other 
than courts. Hence, revolution and civil war 
are exceptional disturbances of domestic 
peace and order. International courts, on 
the other hand, operate in a moral, political, 
and institutional vacuum, and it is for this 
reason that, whenever an international con- 
flict arises which does not concern the defi- 
nition of the status quo or minor adjust- 
ments within it but reopens the question 
as to what the status quo should be, the 
threat of war or actual war becomes in- 
evitably the ultima ratio regum. 

While Professor Kelsen seems to over- 
rate the importance of judicial agencies for 
international peace, he is most penetrating 
and realistic in his criticism of the political 
institutions of the League of Nations, and it 
is here that his arguments carry an impor- 
tant lesson for a correct evaluation of Dum- 
barton Oaks. 


It might have been foreseen from the very 
beginning that a world government would not 
succeed if its decisions had to be taken unani- 
mously, binding no member against its will, 
and if there were no centralized power to exe- 





cute them. 
world parl 
of the Lea 
be of only 
majority i 
its procedu 


This holds 
sembly © 
envisaged 
for the cot 
League. 
For the 
custodes, V 
ties and e 
ing short 
has no cl 
that “‘no | 
quis custo 
ever, not 
swer is g 
It is not t 
forces CO! 
the holde 
the moral 
members 
gress, ant 
forces the 
powerful. 
legal ord 
To hi 
moral fa 
and polit 
the colle 
Princetor 
Internati 
Whitton. 
for the p 
force cor 
those wl 
hierarchy 
a legal a 
function 
graph. 
Moral 
the legal 
and enfo 
day-by-< 
is tempt 
will try 
respectin 








cute them. It is not to be wondered at thata 
world parliament, or whatever the Assembly 
of the League of Nations may be called, can 
be of only nominal value if the principle of 
majority is almost completely excluded from 
its procedure [p. 50]. 


This holds true for the Council and the As- 
sembly of the international organization 
envisaged at Dumbarton Oaks no less than 
for the corresponding institutions of the old 
League. 

For the crucial problem of quis custodiet 
custodes, which confronts all political socie- 
ties and especially an international one fall- 
ing short of a world state, Professor Kelsen 
has no clear-cut answer. It is indeed true 
that “‘no legal order can solve the problem of 
quis custodiet custodes” (p. 67). This is, how- 
ever, not the whole answer. The whole an- 
swer is given by our domestic experience. 
It is not the legal order which ultimately en- 
forces compliance with its limitations upon 
the holders of governmental power, It is 
the moral conscience of the President, of the 
members of the Supreme Court and of Con- 
gress, and of the public at large which en- 
forces the legal rules limiting the power of the 
powerful. In other words, at the basis of the 
legal order there is a moral order. 

To have emphasized throughout this 
moral factor, besides the legal, economic, 
and political ones, gives particular merit to 
the collection of essays by members of the 
Princeton Group for the Study of Post-war 
International Problems, edited by Professor 
Whitton. Morals fulfil a threefold function 
for the peace and order of society. They en- 
force compliance with the legal order upon 
those which stand at the top of the legal 
hierarchy and therefore cannot be subject to 
a legal agent superior to them. This is the 
function discussed in the preceding para- 
graph. 

Morals serve, furthermore, to maintain 
the legal order by supporting obedience to, 
and enforcement of, the legal rules in their 
day-by-day operations. When an individual 
is tempted to violate a legal rule, morals 
will try to counteract this temptation. The 
respective strength of these two forces will 
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then determine whether the individual will 
obey or violate the law. The same situation 
arises whenever a law-enforcing agent is 
confronted with a similar choice concerning 
the enforcement of the law. 

Finally, the moral order gives the law the 
standards on the basis of which the law it- 
self, as well as its agents and its subjects, 
can distinguish between right and wrong. 
Implicit in any legal order is a system of 
moral standards according to which the law 
distinguishes between actions which it ap- 
proves, actions which it disapproves, and 
actions with regard to which it is indifferent. 
These moral standards guide the judicial 
and executive agents of the law in interpret- 
ing and applying it. They relate the legal 
order directly to the moral convictions of 
the individual. It is from the conformity of 
those moral standards with these moral con- 
victions that the particular legal rules re- 
ceive concrete meaning for the individual 
and normative function for society. 

This emphasis upon a basic truth of social 
experience, which the contemporary sci- 
ences of law and government are rather re- 
luctant to face and which the conferees of 
Dumbarton Oaks refused to face at all, 
tends to accentuate, by way of contrast and 
not without conveying a sense of tragic 
frustration, the gap between the quality of 
our political intelligence and the quality of 
our political practice. Wilson tried to ob- 
literate the gap by superimposing a defec- 
tive brand of political intelligence upon a 
reluctant political reality. The men of Dum- 
barton Oaks, preoccupied with the me- 
chanics of government and haunted by the 
memory of Wilson’s failure, refused to 
transcend the political reality at all. By 
doing so, they overlooked what even the 
men of the Holy Alliance were fully con- 
scious of—that common moral standards 
are part of the political reality itself which 
goes into the making of government—nay, 
its very foundation. Wilson’s failure was at 
least the failure of greatness, of too great a 
vision. Nobody will say as much for the 
epigones of Machiavelli. 
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ETHICS 


SI LE GRAIN NE MEURT... A PROPOS DE CHRISTIANISME ET 
DEMOCRATIE DE M. J. MARITAIN® 


ALEXANDRE KOYRE 


‘IDEE que la démocratie et le christia- 
L nisme sont solidaires, ou du moins, 
étroitement liés, est trés populaire dans les 
pays anglo-saxons, et tout particuliérement 
en Amérique ou, ainsi que le remarque 
M. Maritain, «les hommes d’Etat ... en 
défendant la démocratie invoquent 
ajourd’hui le Discours sur la Montagne» 
(p. 66). Une telle évocation eut été incon- 
cevable sur le Continent européen, oi, 
ainsi qu’on le sait bien, l’idéologie démo- 
cratique et l’idéologie chrétienne se trou- 
vent, le plus souvent, étre opposées, sinon 
violemment hostiles, l’une 4 l’autre. II 
n’en est que d’autant plus significatif et 
important de voir M. Maritain affirmer 
avec une force et une netteté incomparable 
que «les chances de la religion, de la con- 
science et de la civilisation coincident 
avec celles de la liberté, les chances de la 
liberté coincident avec celles du message 
évangélique» (p. 47). 

En effet, la thése, défendue par M. 
Maritain dans son profond et éloquent 
petit livre, pourrait étre résumée comme 
suit: la démocratie est un phénoméne 
essentiellement chrétien. La lutte entre le 
principe démocratique et le christianisme, 
qui est le phénoméne caractéristique des 
temps modernes—lutte qui a mis en danger 
la civilisation occidentale—est un accident 
historique, le résultat 


d’un malentendu tragique dont les démocraties 
modernes, surtout en Europe, ont éte les vic- 
times. Dans son principe essentiel cette forme 
et cet idéal de vie commune qu’on appelle 
démocratie vient de l’inspiration évangélique 
et ne peut pas subsister sans elle: et en vertu de 
l’aveugle logique des conflits historiques et des 
mécanismes de la mémoire sociale qui n’ont 
rien 4 voir avec la logique de la pensée, on a vu 
les forces directrices des démocraties modernes 


‘English translation, Christianity and Democ- 
racy, by Doris C. Anson (New York: Charles Scrib- 
ner’s Sons, 1944). 


renier pendant un siécle l’évangile et le chris. 
tianisme au nom de la liberté humaine, et |e 
forces directrices des couches sociales chré. 
tiennes combattre pendant un siécle les aspira- 
tions démocratiques au nom de la religion, 


+» [p. 33] 


«L’état d’esprit démocratique vient de |’in- 
spiration évangélique,» répéte M. Maritain 
(p. 67), «et il ne peut subsister sans elle, 
C’est ce qui explique la diffusion de la 
démocratie au XIX° siécle, et son éclipse, 
du moins en ce qui concerne |’Europe, au 
XX°*. C’est que 


la civilisation du XTX¢° siécle ... gardait ... dans 
ses fondations l’héritage de valeurs divines et 
humaines qui vient des combats de nos péres 
pour la liberté, de la tradition judéo-chrétienne 
et de l’antiquité classique. Et elle restait ... 
chrétienne dans les principes réels auxquels 
elle devait l’existence, bien qu’elle les méconnut 
largement,—dans les racines sacrées auxquelles 
tenait son idée de l’homme et du_progrés 
humain, du droit, de la valeur de |’esprit,— 
dans la liberté religieuse, si contrariée qu’elle 
ait pu étre 4 certains moments et dans certains 
pays, qu’elle conservait bon gré, mal gré— 
et jusque dans cette assurance elle-méme en la 
raison et en la grandeur de I’homme dont ses 
libres penseurs se faisaient une arme contre le 
christianisme,—et dans ce sentiment chrétien 
sécularisé qui, en dépit d’idéologies erronées 
inspirait, ses réalisations et ses espérances 
politiqués et sociales. 


Aussi est-ce |’affaissement de |’inspiration 
chrétienne qui a affaibli l’aspiration démo- 
cratique en Europe. Et la plus grande 
vitalité de la démocratie en Amérique 
s’explique par li-méme: 


Le nom méme de démocratie a une réson- 
nance trés différente en Amérique et en Europe. 
... En Amérique, od malgré la puissance des 
grands intéréts économiques la démocratie a 
pénétré beaucoup plus profondément I’existence 
et ot elle n’a jamais oublié ses origines chré- 
tiennes, il évoque un instinct vivant, plus fort 
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que les erreurs de l’esprit qui le parasitent. 
Peut-€tre parce qu’ en Amérique, le christia- 
nisme a pris des formes diffuses et diluées au 
point de n’étre plus, souvent, qu’un ingrédient 
sentimental de morale humaine, le divorce entre 
le principe démocratique et le principe chrétien 
ne s'y est jamais fait sentir aussi intensément 
qu’en Europe, od les esprits se partagent entre 
un christianisme irréductiblement formé dans 
sa structure et sa doctrine, mais pendant trop 
d’années isolé de la vie du peuple, et l’infidélité 
ouverte et militante ou la haine de la religion 
[p. 37]. 

La démocratie provient de |’inspiration 
évangélique, nous dit M. Maritain, et le 
lecteur profane en conclura, sans doute, 
qu’ combattre pendant un siécle les 
aspirations démocratiques au nom de la 
religion,» «les forces directrices des couches 
sociales chrétiennes» se sont rendues coupa- 
bles d’un aveuglement singulier; qu’elles 
ont été infidéles au message évangélique et 
qu’il est temps pour elles de s’amender et 
de faire pénitence. Le lecteur profane 
s'attendra probablement 4 voir M. Mari- 
tain expliquer leur erreur 4 ces «forces di- 
rectrices.» Le lecteur profane aura tort. 
Car l’origine, et l’inspiration, chrétiennes, 
de la démocratie ne la rendent pas du tout 
obligatoire au chrétien. C’est que la religion 
et la politique font deux. Et M. Maritain 
écrit: 

En ce qui concerne les rapports de la poli- 
tique et de la religion,—il est clair que le chris- 
tianisme et la foi chrétienne ne sauraient étre 
inféodés, non plus qu’a aucune forme politique 
quelconque, ni a la démocratie comme forme de 
gouvernement, ni a la démocratie comme phi- 
losophie de la vie humaine et politique. Cela ré- 
sulte de la distinction fondamentale introduite 
par le Christ entre les choses qui sont 4 César 
et les choses qui sont 4 Dieu, distinction qui 
se développe a travers toutes sortes d’accidents 
au cours de notre histoire, et qui délivre la 
religion de tout asservissement temporel en 
dépouillant l’Etat de toute prétention sacrée, 
autrement dit, en laicisant |’Etat [p: 42}. 


Quant 4 la forme de cet état le chris; 
tianisme ne nous prescrit rien. 


Aucune doctrine ou opinion d’origine simple- 
ment humaine, si vraie qu’elle puisse étre, 
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seule, les choses révélées par Dieu s’imposent a 
la foi de l’Ame chrétienne. On peut étre chrétien 
et faire son salut en militant pour n’importe 
quel régime politique, 4 condition toutefois 
qu’il n’offense pas la loi naturelle et la loi de 
Dieu. On peut étre chrétien et faire son salut en 
défendant une autre philosophie politique que 
la philosophie démocratique, comme on pouvait 
étre un chrétien, au temps de l’Empire Romain, 
en acceptant le régime social de l’esclavage, ou 
au XVII° siécle, en adhérant au régime poli- 
tique de la monarchie absolue. 


On pourrait se demander sans doute 
pourquoi M. Maritain limite ainsi, dans le 
temps, l’interiridépendance de la religion 
et de la politique. Car ce serait grave— 
pour les chrétiens—si, aprés la chute de 
l’Empire Romain, on ne pouvait plus étre 
chrétien et faire son salut en admettant le 
régime social de |l’esclavage, ni, aprés le 
XVII°* siécle, en défendant le régime poli- 
tique de la monarchie absolue. Mais laissons 
cela, et écoutons M. Maritain: 


Ce qui importe a la vie politique du monde 
et ala solution de la crise de la civilisation n’est 
nullement de prétendre que le christianisme 
serait lié 4 la démocratie et que la foi chrétienne 
obligerait chaque fidéle 4 étre démocrate; 
c’est de constater que la démocratie est liée au 
christianisme, et que la poussée démocratique 
a surgi dans l’histoire humaine comme une 
manifestation temporelle de _ /’inspiration 
évangélique [pp. 42-44]. 


Nous avouerons ne pas trés bien com- 
prendre comment cette assertion pourra 
s’accorder avec celle que nous avons citée 
plus haut, et selon laquelle «les chances de 
la religion coincident avec celles de la 
liberté»; et de ne pas comprendre davantage 
pourquoi, si le christianisme, ainsi que nous 
venons de |’entendre, peut s’accommoder 
d’A peu prés n’importe quel régime, et 
s’allier 4 4 peu prés n’importe quelle phi- 
losophie politique, en d’autres termes, si 
rien n’empéche le chrétien d’étre anti- 
démocrate, pourquoi il est tellement im- 
portant pour les tenants de la démocratie 
de reconnaitre |’inspiration fondamentale- 
ment chrétienne de celle-ci? On pourrait 
bien se demander, en outre, quel est cet 
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étrange rapport de dépendance purement 
unilatérale qui fait que la démocratie soit 
«une manifestation temporelle de |’inspira- 
tion évangélique» sans que, pour cela, le 
christianisme soit intéressé 4 son maintien? 

A la premiére question, M. Maritain 
nous répond qu’il est de toute premiére 
importance pour une doctrine politique 
d’étre consistente, et que l’esprit démo- 
cratique et la philosophie démocratique, 
fondée sur «la foi en les droits de la personne 
humaine, en tant méme que personne 
humaine,» en face de |’état qu’elle «tran- 
scende par le mystére inviolable de sa liberté 
spirituelles; «la foi en la justice comme 
fondement nécessaire de la vie commune 
et de la propriété essentielle de la loi»; la 
foi en «la dignité du peuple et de l’homme 
de l’humanité commune» (p. 57) ne peut 
étre érigée sur «une soi-disant philosophie 
de l’émancipation de la pensée qui vide la 
personne humaine de toute substance, la nie 
et la désagrége en prétendant ‘éteindre 
les étoiles’ au nom de la science et en faisant 
de l’homme un singe sans 4me auquel les 
hasards des mutations zoologiques ont 
réussi.» Pourtant, s’il semble clair que le 
naturalisme pur soit incapable de fournir 
une base philosophique 4 une doctrine poli- 
tique fondée sur |’affirmation de la liberté 
humaine, il ne s’ensuit aucunément qu’il 
faille nécessairement la chercher dans le 
humaine, il ne s’ensuit aucunément qu’il 
faille nécessairement la chercher dans le 
christianisme. Il se pourrait fort bien 
qu’elle soit ailleurs encore car, aprés tout, 
naturalisme et christianisme ne s’opposent 
pas comme les cornes d’un dilemme. 

A la seconde, M. Maritain répond par 
une distinction curieuse et sur laquelle 
nous aurons 4 revenir: «Ce n’est pas sur 
le christianisme comme credo religieux et 
voie vers la vie éternelle que la question 
porte ici; c’est sur le christianisme comme 
ferment de la vie sociale et politique des 
peuples et comme porteur de i’espoir tem- 
porel des hommes» (p. 44). 

«Ce n’est pas dans le® hauteurs de la 
théologie, c’est dans les profondeurs de la 
conscience profane et de l’existence pro- 


fane que le christianisme» (p. 44) provoque 
une espéce de «stimulation secréte» (p. 65). 
«le christianisme a enseigné aux peuples 
l’unité du genre humain, |’égalité de nature 
de tous les hommes, enfants du méme Dieu, 
la dignité du travail et la dignité des 
pauvres, la primauté des valeurs intérieures 
sur les valeurs externes, l’inviolabilité des 
consciences» (p. 51), et c’est «en vertu dy 
travail obscur de l’inspiration evangélique, 
que la conscience profane a compris «qu’il y 
a dans le message évangélique des implica- 
tions politiques et sociales qui doivent a tout 
prix se déployer dans l’histoire» (p. 50). Or, 
s’il en est ainsi, si le message évangélique a 
des implications politiques, on pourrait se 
demander comment il se fait qu’il soit— 
ainsi que nous |’a dit M. Maritain—par- 
faitement loisible au chrétien de ne pas 
admettre, ou méme de combattre, ces im- 
plications? Et aussi, comment il se fait 
que ces implications, obscurément—ou 
clairement—percues par la conscience pro- 
fane, ne le soient pas par la conscience 
informée par la foi et la doctrine théo- 
logique? En d’autres termes, on pourrait 
—et on devrait méme—se demander, com- 
ment il se fait que ce travail obscur de 
esprit évangélique dans l’histoire, ait di 
se faire non pas dans et par mais en dehors 
et contre l’église et, le plus souvent méme, 
la foi? 

N’y a-t-il pas quelque chose d’étrange 
dans cette histoire de la pensée démocra- 
tique? M. Maritain nous dit lui-méme: 


Si sa source est évangélique, si elle procéde 
de cette action de stimulation cachée ... par 
laquelle le christianisme active obscurément 
histoire terrestre, c’est néanmoins en s’alliant 
a des idéologies erronées et 4 des tendances 
aberrantes qu’elle a fait son apparition dans le 
monde. Ni Locke ni Jean Jacques ni les En- 
cyclopédistes ne peuvent passer pour des pen- 
seurs fidéles a l’intégrité du dépét chrétien 
[p. 46}. 


Et, d’autre part, nous dit-il: 


Il n’a pas été donné a des croyants intégrale- 
ment fidéles au dogme catholique, il a été donné 
a des rationalistes de proclamer en France les 
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droits de homme et du citoyen, 4 des puritains 
de porter en Amérique les derniers coups a 
lesclavage [pp. 44 ff.]. 


Tout se passe donc comme si la fidélité 
intégrale au dogme constituait un obstacle 
solide 4 la perception du sens politique, 
du sens social, et méme du sens humain, 
du message évangélique. M. Maritain au 
fond n’en disconvient pas, puisqu’il nous 
dit que l’inspiration évangélique agit «par- 
fois» (il aurait di dire: «presque toujours») 


en prenant des formes hérétiques ou méme des 
formes de révolte ot elle parait se nier elle- 
méme comme si les morceaux de la clé du 
Paradis, tombant dans notre vie de misére 
et s’alliant aux métaux de la terre réussissaient 
mieux que la pure essence du métal céleste a 
activer l’histoire du monde [p. 44}. 


Aussi, pourrait-on conclure, afin que I’his- 
toire du monde soit «activée,» oportet here- 
licos esse; et méme oportet esse atheos. 
Quoiqu’il en soit de cette explication 
théologique, l’explication purement psy- 
chologique de cette imperméabilité de la 
pensée religieuse ou, plus exactement, de la 
pensée ecclésiastique, pour les implications 
humaines et sociales du message évangélique 
n’est pas particuliérement difficile. Il semble 
méme assez normal qu’une pensée centrée 
sur le dogme et se mouvant, entre |’enfer 
et le paradis, sur l’axe «damnation» et 
«salut,» demeure relativement insensible 
aux appels et surtout aux revendications 
de homme purement homme dans sa 
vie de misére dans le monde d’ici bas. Pré- 
occupée uniquement, ou principalement, de 
la vie éternelle, de la béatitude 4 atteindre 
dans le monde de |’au-dela, c’est dans 
linsignifiance que retombe pour elle la 
vie temporelle dans le «monde» pour lequel 
elle n’a, le plus souvent, qu’hostilité et 
mépris. La vie temporelle, le status viae, 
n’a de sens, pour elle, que comme prépa- 
ration et épreuve et, au fond, la misére 
du viator pécheur est un état normal et 
peut-étre méme favorable pour son salut. 
Aussi comprend-on que la pensée théo- 
logique regarde habituellement. avec quel- 
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que défaveur les tentatives, trop orgueil- 
leuses, de "homme de remédier.4 sa misére 
bien méritée, et qu’elle se soit refusée de 
reconnaitre |’inspiration chrétienne dans 
les mouvements d’émancipation politique 
et sociale de l’histoire moderne, «la Révo- 
lution Frangaise et l’explosion de l’idéalisme 
chrétien laicisé qu’elle a provoquées (p. 28), 
le mouvement ouvrier de 1848, etc.—mouve- 
ments qui, tous, jusqu’a l’abolition de 
Yabsolutisme du profit privé en Russie 
par les communistes athées (p. 44), sont 
interprétés par M. Maritain comme des 
effets «de l’inspiration évangélique, mécon- 
nue souvent et défigurée» (pp. 55, 57), 
«en travail dans l’histoire» (p. 55). 

Il se peut, aprés tout, que M. Maritain 
ait raison. Encore que ce soit, de toute 
évidence, un jugement méta-historique. 
L’action secréte, |’influence cachée et ob- 
scure, ne se révéle pas 4 l’historien profane 
qui sera, sans doute, tenté d’objecter qu’il 
est invraisemblable que l’idéologie démo- 
cratique soit une traduction profane du 
message évangélique, puisqu’elle le précéde 
de plusieurs siécles; que l’unité du genre 
humain est un lieu commun de la philo- 
sophie antique et qu’il est assez paradoxal, 
ou, du moins, significatif, que les implica- 
tions politiques et sociales de l’évangile ne 
se soient manifestées dans l’histoire qu’avec 
la diffusion du rationalisme et |’affaiblisse- 
ment de la religion. Ces objections et ces 
remarques peuvent, sans doute, étre récusées 
par la méta-histoire fondée sur la foi. Pour 
l’historien profane elles gardent néanmoins 
leur valeur. Or, l’historien profane, qui ne 
méconnait pas |’impact historique du Ser- 
mon sur la Montagne et du Discours de 
S. Paul sur |l’Aréopage, l’individualisme 
des prophétes et l’universalisme de la 
morale chrétienne, sait bien que les mythes 
de la création et de la rédemption, 
de la fraternité humaine «en Adam» et 
dans le Christ, ont joué un rdéle d’assez 
grande importance dans la formulation 
des révendications populaires. Il sait, par 
exemple, que les Lollards avaient posé 
la question insidieuse: When Adam delved 
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and Eva span,/Where was then the gentleman? 
Mais il sait aussi que les théologiens—et, 
ma foi, les théologiens devaient bien le 
savoir!—leur ont vite enseigné que préten- 
dre déduire un droit 4 l’égalité politique 
et sociale du fait de la descendance com- 
mune d’Adam était une erreur abominable 
et une hérésie extrémement pernicieuse. 
L’historien profane sait, sans doute, que 
pour le christianisme tous les hommes sont 
des enfants de Dieu et que, pour Dieu, 
toute ame est infiniment précieuse (encore 
que cette croyance 4 la valeur de |’Ame 
humaine n’a jamais empéché les chrétiens 
de croire en méme temps a la damnation 
éternelle de l’immense majorité de ces en- 
fants de Dieu, de tous ceux notamment qui 
ne faisaient pas partie de |’église, ou méme 
de leur église, et de traiter ces reprouvés 
en conséquence), mais il sait aussi que 
la filiation divine n’implique aucunement 
que nos fréres en Dieu, qui sont nos fréres, 
a quelque groupe social, a quelque classe qu’ils 
appartiennent, méme s’ils sont esclaves, 


puissent, de ce fait, prétendre changer la 


situation sociale de leur personne, ou du 
groupe social auquel ils appartiennent. II 
sait que l’Eglise Catholique (et il en est de 
méme en ce qui concerne |’Eglise Ortho- 
doxe) n’a jamais formellement condamné 
Yesclavage et n’a jamais interdit aux 
chrétiens de posséder des esclaves. Sans 
doute a-t-elle cherché 4 en allévier le sort, 
a mitiger les conséquences funestes de 
Vesclavage, 4 en combattre les abus.? 
Mais il a fallu attendre la fin du XIX* 
sitcle pour que la Pape Léon XIII 
s’apercoive que l’esclavage était incom- 
patible avec «cette fraternité qui unit tous 
les hommes, tous provenant d’une méme 
origine, tous sauvés par une méme ré- 
demption, tous appelés au méme bonheur 
éternel.» Aussi lorsque M. Maritain répéte: 
«Quand on est tous faits pour la béatitude 
on ne se résigne pas 4 |’oppression et a 


2 Ainsi en 1689 Urbain VIII avait interdit, sans 
beaucoup de succés d’ailleurs de réduire les Indiens 
en servitude, et en 1839 Grégoire XVI s’eleva contre 
la traite des noirs. 


Vesclavage de ses fréres,» |’historien pro- 
fane objectera que, pourtant, pendant 
dix-neuf siécles on s’y est bel et bien résigné, 
Et méme qu’on a raisonné d’une facon 
toute différente en disant, au contraire, 
que puisqu’ils seront recompensés par 
la béatitude (ou par l’enfer) quelle im. 
portance cela a-t-il qu’ils soient opprimés 
et réduits 4 l’esclavage dans cette vie 
terrestre, dans cette vallée de larmes qui, 
aprés tout, n’est qu’un lieu de passage? 
La liberté individuelle, la liberté de con- 
science, la liberté politique—lhistorien 
profane sait que toutes ces «libertés» que 
M. Maritain déduit du message évangélique 
n’ont été conquises par l’humanité que 
contre l’opposition violente des églises. 
I] se peut sans doute que Bergson ait raison 
(encore que l’on eut préféré un témoignage 
plus autorisé dans cette matiére), et que la 
fraternité démocratique soit d’origine et 
d’essence évangélique. Néanmoins, méme si 
l’on opposait 4 la maniére de Bergson «|’as- 
piration» chrétienne a la «pression» ecclésias- 
tique, le christianisme aux églises, l’his- 
torien profane ne pourrait négliger le fait 
que les républicains qui ont inventée a 
fraternité démocratique et qui, en outre, 
insistaient davantage sur la liberté que sur 
la fraternité ou, du moins, sur la fra- 
ternité des hommes /ibres et non sur la 
liberté des hommes fraternels, étaient d’un 
avis sensiblement différent; apres tout, leur 
opinion n’est pas négligeable. Et lorsqu’ils, 
nous disent s’étre inspirés non pas de |’idéal 
chrétien de la cité de Dieu, mais du modéle 
antique de la cité humaine, de la cité 
démocratique, cité des hommes libres, 
il n’est pas sir que nous ayons le droit 
de récuser leur témoignage et de leur 
répondre, comme le fait M. Maritain 
(qui reconnait, par ailleurs, l’importance 
de l’héritage classique) en citant Berg- 
son: «Ce furent de fausses démocraties 
que les cités antiques, baties sur |’esclavage, 
débarrassées par cette iniquité fondamen- 
tale des plus gros et des plus angoissants 
problémes» (p. 73). Car s’il est vrai que 
la cité antique n’avait aucunement réalisé 
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son propre idéal et n’en fut qu’une approxi- 
mation (autant, d’ailleurs, que la démo- 
cratie américaine qui, elle aussi, s’accom- 
modait de l’esclavage), elle en avait formulé 
les principes. En outre, il n’est pas trés 
exact de dire que la démocratie antique 
était «fondée sur l’esclavage»: le citoyen 
athénien, en grande majorité, vivait du 
travail de ses mains et c’est justement ce 
fait lA qui rendait le fonctionnement de la 
démocratie antique tellement difficile: le 
citoyen n’avait pas le temps de s’occuper 
des affaires de la cité, 4 moins que la cité ne 
lui verse une indemnité correspondante, et 
de ce fait, la masse des hommes libres 
était écartée des affaires publiques au profit 
d'une oligarchie. Tout comme chez nous. 
Quoi qu’il en soit, il n’en reste pas moins 
vrai que ce n’est pas la politique tirée de 
'Ecriture Sainte, mais la politique tirée 
des discours de Périclés et de Démosthéne, 
la conception de l’homme maitre de ses 
destinées terrestres et ne se préoccupant 
que de celles-ci, qui a formé la base de 
lidéologie démocratique. 

Cette conception de l’homme, maitre 
de lui-méme et de ses destinées, est-elle 
«chrétienne»? Franchement parlant, nous 
nen croyons rien. Cette conception sup- 
pose, en effet, d’une maniére explicite, ou 
implicite, la négation d’un élément cardinal 
de l’anthropologie chrétienne—la concep- 
tion de "homme comme pécheur. Et qu’on 
ne nous dise pas que c’est la de la théologie 
et que nous ne nous occupons pas de chris- 
tianisme comme doctrine et comme dogme. 
Car de ce fait—et c’est la le reproche que 
nous adressons 4 M. Maritain—on fausse 
irrémédiablement la réalité historique. Dans 
la réalité historique, du moins dans celle 
qui est accessible a l’historien profane, le 
christianisme n’a pas été uniquement, ni 
principalement un «ferment,» ou une «in- 
spiration.» Il n’a pas été seulement |’évan- 
gile; il a été aussi, et méme surtout, une 
doctrine ou, si l’on préfére, une foi doctri- 
nale, et une institution, c’est-a-dire, dogme 
et église. 

Or, si l’on tient compte de cela—et il est 
impossible pour l’historien profane de ne 
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pas en tenir compte—le probléme des rap- 
ports entre le christianisme (ou les chris- 
tianismes)? et la démocratie nous apparaitra 
sous un aspect assez différent. Et nous n’au- 
rons pas besoin d’expliquer par un mal- 
heureux accident historique la lutte entre 
«le christianisme» et la démocratie en 
Europe et leur alliance récente en Amérique. 
Nous comprendrons—car ce n’est pas seule- 
ment le terme «démocratie,» c’est aussi 
celui de «christianisme,» qui ont, des deux 
cétés de |’Atlantique, des résonnances 
différentes—qu’il s’agit, dans les deux cas, 
de choses sensiblement différentes. 

En effet, en Amérique ot, ainsi que M. 
Maritain nous l’avait dit lui-méme, «le 
christianisme ... n’est plus, souvent, qu’un 
ingrédient sentimental de la morale hu- 
maine,» en d’autres termes, en Amérique 
ou le christianisme—ce qui est peut-étre 
laboutissement normal des «variations des 
églises protestantes»—est devenu adog- 


matique, nondenominational et nonsectarian, 
et s’est finalement entiérement Jaicisé, ot il 
a oublié, sinon répudié, la notion de péché 
et remplacé la poursuite du salut par celle 


du bonheur (a la trés grande et, a notre 
avis, parfaitement justifiée indignation des 
contemporains de Jefferson), il a aussi 
répudié le «rendez 4 César» et a sub- 
stituté la notion d’égalité politique des 
hommes devant les hommes 4 celle de 
légalité religieuse des 4mes devant Dieu. 
C’est aussi pour les mémes raisons, c’est-a- 
dire parce que pour lui le dogme était, de 
chose divine, devenu chose humaine, qu’il 
a pu adopter, et défendre, la thése de la 
liberté de conscience. 

Rien de tel ne s’est passé, et n’a pu se 
passer en Europe ou, grace a la défaite du 
Calvinisme et le succés de la Contre- 
réforme, le christianisme ne fut, pratique- 
ment, représenté que par le luthéranisme 
et le catholicisme. Ce qui veut dire que 
esprit démocratique y avait affaire non 
pas 4 une multitude de sectes, nées, toutes, 
de la révolte contre |’église et le pouvoir 

3«L’essence du christianisme» ne peut étre 


donnée qu’a la foi. Pour l’historien profane le 
christianisme est ce que les chrétiens disent qu’il est. 
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séculier qui la soutenait (et en était soutenu 
a son tour), sectes qui, dans cette révolte 
s’étaient débarassées de la forte organisa- 
tion et de la structure hiérarchique de 
l’église, mais soit 4 des églises luthériennes, 
dés l’origine fortement inféodées 4 la puis- 
sance de |’état, soit 4 l’église catholique. Le 
réle du luthéranisme qui, par son intériorisa- 
tion de la vie religieuse, a été un parfait 
instrument de domestication des masses 
populaires auxquelles il a réussi 4 inculquer 
le respect religieux de l’autorité et de l’ordre 
établi, est bien connu. Quant 4 l’église 
catholique, elle a su sortir de la tourmente 
en maintenant, et méme en renforcant, 
son organisation, ainsi que son unité doc- 
trinale, et n’a pas laissé «laiciser»s son en- 
seignement. Aussi n’a-t-elle jamais admis 
comme «impliquése» dans le «message évan- 
gélique» les conséquences politiques qu’y 
découvre M. Maritain, et ce n’est pas en 
vertu d’une erreur, mais en vertu d’une tra- 
dition de toujours que, en 1848, «la puis- 
sance sociale de la religion a joué ... en faveur 
de la bourgeoisie, comme elle avait joué 
auparavant en faveur de la politique du 
tréne et de l’autel» (p. 34). Pour l’his- 
torien profane, Proudhon, qui «croyait que 
la soif-de la justice est le privilége de la 
Révolution et l’objet des craintes attentives 
de l’Eglise» (p. 55), avait vu juste. 

Le christianisme a beau avoir été une 
révolution, l’église, le plus souvent, et 
surtout lorsqu’il lui est favorable, est du 
cété de |’«ordre établi»: n’est-ce pas Dieu, 
en effet, qui établit l’ordre? Ceci nous 
explique bien pourquoi «les forces’ diri- 
geantes des couches sociales chrétiennes» 
ont toujours combattu les aspirations popu- 
laires, entre autres, et peut-étre surtout, 
les aspirations démocratiques. Car, ne nous 
y trompons pas: l’église n’est pas démo- 
cratique. Ceci ne veut pas dire, bien en- 
tendu, qu’un chrétien, ou méme un catho- 
lique, ne puisse pas étre trés sincérement 
démocrate; l’exemple de M. Maritain lui- 
méme, comme de tant d’autres, le réle ad- 
mirable joué par des groupes catholiques 
dans la Résistance de la France 4 |’oppres- 
sion hitlérienne et 4 la perversion vychiste, 
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suffiraient 4 prouver qu’il n’en est rien: 
ni méme que l’église soit irréductiblement 
hostile 4 la la démocratie elle peut trés bien 
s’accommoder de ce régime, |’accepter 
comme légitime et méme en profiter (comme 
aux Etats-Unis ou au Canada). Elle peut 
méme, en face de l’ennemi commun, comme 
aujourd’hui en face du paganisme hit. 
lérien, faire cause commune avec |e 
forces démocratiques et conclure une al- 
liance avec elles (sans beaucoup d’enthousi- 
asme, toutefois, si ce n’est 4 contre cceur), 
mais il est bien clair que c’est le paganisme, 
et non |’autoritarisme, ni méme le totali- 
tarisme, qu’elle combat et que ses préfér- 
ences, 4 elle, vont non a la démocratie, 
mais 4 un régime autoritaire et totalitaire 
«chrétien,» c’est-a-dire catholique, tel que 
celui de Schuschnigg en Autriche, du général 
Franco, de Salazar, etc. 

Cela se comprend, d’ailleurs, car si M. 
Maritain nous dit (p. 60), «le christianisme 
a jeté le filet de |’Evangile sur |’Empire 
paien et |’Empire paien en est mort,» un 
historien profane répondra sans doute: 
«Voire! il en est mort, mais pour ressusciter 
comme empire chrétien, sanctifié par |’église 
et allié de l’église.» Et c’est pour cela aussi 
que |’église—quoi qu’il en ait du chris- 
tianisme—n’a, jamais et nulle part, con- 
senti 4 admettre la laicité de |’état. Elle a 
pu s’y résigner, sans doute, elle ne I'a 
jamais encore acceptée comme de droit. 

Il fait dire toutefois que l’alliance avec les 
pouvoirs établis. n’est, en quelque sorte, 
qu’une vieille habitude. Elle n’est pas 
liée 4 la structure dogmatique, ni méme 
a la structure institutionnelle du catholi- 
cisme. C’est pourquoi le «rendez 4 César 
qui a déja servi pour fonder la soumission 
loyale du chrétien 4 |’était paien, infidéle, 
hérétique, et méme laic, pourrait, sans 
trop de difficultés peut-étre, recevoir une 
interprétation élargie. L’église pourrait, 
par exemple, en accentuant la séparation 
entre «César» et «le Christ,» admettre 
réellement |’interindépendance de la reli- 
gion et de la politique dont nous a parlé 
M. Maritain; admettre par conséquent 
que l’activité politique, comme [l’activité 
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gientifique ou l’activité technique, appar- 
tient au domaine des activités puremment 
naturelles de l’homme et que, donc, l’homme 
est aussi libre de construire—et d’abattre— 
ses régimes politiques qu’il est de construire 
et d’abattre ses lieux d’habitation. Et 
§, Thomas pourrait bien étre interprété 
dans ce sens. 

Une telle évolution n’est pas impossible. 
Léglise a toujours su—c’est cela sa grande 
force—s’accommoder, avec quelque re- 
tard sans doute, avec les données et les 
conditions de la civilisation de son temps. 
Il n’est pas impossible méme qu’elle s’ac- 
commode de |’atténuation progressive de 
la notion et du sentiment du péché (a 
lire certains livres catholiques modernes on 
pourrait croire que nous y sommes déja 
arrivés) et accepte la «Declaration des 
Droits de L’>homme» comme _ expression 
laique du message chrétien. 

Mais ce n’est pas chose faite. Et ne sera 
pas chose facile. Car dans sa structure— 
structure qui détermine si largement ses 
modes et ses habitudes de pensée—l’église 
n'est pas démocratique. Sans doute a-t-elle, 
avec une énergie et un radicalisme dont 
l'histoire du monde ne connait pas d’ex- 
emple—en dehors de celui de |’état Mame- 
luk d’Egypte—brisé la tendance, naturelle 
dans toutes les sociétés humaines, de se 
constituer en caste héréditaire; sans doute 
a-t-elle ouvert l’accés 4 ses plus hautes 
dignités 4 tous les fidéles, quelle que soit 
leur naissance: mais cela, ce n’est pas de 
la démocratie, c’est de la bureaucratie, et la 
bureaucratie, méme ouverte, est tout autre 
chose que la démocratie. L’accession aux 
postes et aux emplois est bien une condi- 
tion de cette derniére, elle n’en constitue 
cependant pas l’essence: |’armée napoléo- 
nienne ou chaque soldat portait un baton de 
maréchal—en puissance—dans son sac, 
n’était nullement, 4 cause de cela, une 
formation démocratique. 

L’église dans sa vie propre n’est pas 
démocratique. Car si pour la désignation de 
ses hauts dignitaires elle recourt parfois 
(de moins en moins, d’ailleurs) 4 |’élection, 
ce n’est pas de cette élection que les digni- 





taires élus tiennent leur pouvoir et leur 
autorité, mais de la confirmation par une 
autorité supérieure qui remonte finalement, 
indirectement ou directement, 4 celle de 
Dieu. Aussi est-il parfaitement logique que, 
dans l’église ou |’autorité vient toujours 
d’en haut, le dignitaire élu ne soit ni re- 
sponsable devant ses électeurs, ni contré- 
lable par eux. Et il est trés caractéristique 
que, dans son projet de réforme consti- 
tutionnelle pour la France (cf. République 
francaise, nn. 3 et 4), M. Maritain ne laisse 
aux assemblées élues que le réle de désig- 
nation et de consultation, en les privant 
du droit de contréle et en supprimant 
la responsabilité de l’exécutif devant elles. 

En outre, il y a un domaine dans lequel 
léglise ne pourra jamais, croyons-nous, 
accepter intégralement |’attitude spirituelle 
de la démocratie. C’est que la démocratie— 
et C. Schmitt, avec la clairvoyance de la 
haine, l’a vu beaucoup mieux que maints 
théoriciens de celle-ci—est le régime de la 
discussion qui ne se termine jamais, et qui 
implique, par conséquent, un certain rela- 
tivisme de la vérité et un droit certain 4 
erreur. La vérité d’aujourd’hui peut étre 
erreur de demain, |’opposition d’aujourd’ 
hui, majorité de demain. La discussion 
continue; toute décision est toujours pro- 
visoire. 

Aussi est-il inexact de déterminer la 
démocratie comme un régime majoritaire, 
car un régime qui ne sauvegarderait pas 
les droits de la minorité, les droits de 
l’opposition, les droits de l’adversaire, ne 
saurait prétendre 4 étre un régime démo- 
cratique. Or c’est la quelque chose que 
Véglise, de toute évidence, ne peut admettre. 
Mettre sur le méme pied la vérité et l’erreur, 
la vérité qu’elle détient et qu’elle a pour 
devoir de propager et de défendre, serait, 
pour elle, déchoir et faillir 4 sa mission. 
Aussi la liberté de conscience et la liberté 
d’enseignement (qu’elle revendiquera pour 
elle si on la lui refuse) n’étant, de son point 
de vue, rien d’autre que la liberté d’errer 
et de propager l’erreur, ne peuvent étre 
sincérement acceptés par elle. Un pis aller 
temporaire, oui. Surtout lorsqu’on est en 
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minorité. Un état de droit, qui vaudrait 
méme si on était la majorité et avait le 
pouvoir—non. L’intolérance, l’index, et 
Vimprimatur ne sont pas des effets du 
hasard historique, mais |’expression néces- 
saire du principe de l’autorité institu- 
tionnelle d’un organisme qui détient le 
monopole de la vérité révélée. Et il est bien 
caractéristique que le thomisme lui-méme, 
c’est-d-dire une philosophie qui s’était 
présentée jadis comme un savoir résultant 
de l’exercice libre et autonome de la pensée 
humaine, ait été de nos jours imposé 
aux croyants par autorilé. 

Il nous semble que nous pouvons com- 
prendre maintenant pourquoi le sort de 
la démocratie a été si différent dans les 


pays catholiques et les pays protestants 
et pourquoi il n’a pas été donné ayy 
chrétiens catholiques (pas plus qu’ay 
orthodoxes) ni de proclamer les droits 
de homme ni d’abolir l’esclavage. Nogs 
comprendrons, que, afin que le «levaip, 
évangélique puisse agir sur la pate sociale 
il faut que «l’aspiration chrétiennes soit 
libérée de |’étau dogmatique et de la fixg. 
tion ecclésiastique. Et cela nous fait com. 
prendre, enfin, pourquoi, tandis que dans 
les pays protestants la Providence a pu ge 
contenter «d’hérétiques,» dans les pays 
catholiques elle a di faire appel aux athées, 
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